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Introduction

The balance between openness and day-to-day park district functioning is not always an easy
one. There is a necessity for transparency in government due to state law, increasing scrutiny
from the media and the public, and the current political environment of suspicion regarding the
actions of government on all levels,

This handbook provides assistance to park district boards and management in dealing with the
everyday applications of the “Sunshine laws.” The Freedom of Information Act is intended to
ensure public access to records created and recelved by local government units, subject to
certain exemptions. The Open Meetings Act provides access to meetings of public officials and
the dedisions they make on behalf of the electorate. Together these two pieces of legislation
are considered the “Sunshine laws” of Iliinois.

The Illinols Constitution guarantees the public the right to access certain public records.
"Reports and records of the obligation, receipt and use of public funds of the state, units of
local government and school districts are public records available for inspection by the public
according to law." Illinois Constitution of 1970, Article VIII, Section 1(c).

Public Act 96-542, which took effect January 1, 2010, contained extensive changes to the
Freedom of Information Act and the Open Meetings Act, and created the office of the Public
Access Counselor within the Illinois Attorney General’s Office. There have been several
subsequent amendments to both acts. This handbook offers guidance on the implementation,
interpretation and effect of these changes, as well as the previously existing provisions of the
statutes.

Chapter 1 of this guide contains a description of the Open Meetings Act along with Attorney
General Opinions and court case interpretations. Chapter 2 contains a description of the
Freedom of Information Act along with Public Access Counselor decisions and case law, Chapter
3, FOIA and Confidentiality Requirements, provides information on what records cannot be
released under FOIA, as they are confidential under a statute or regulation. Endnotes are listed
at the end of each chapter. FAnally, an appendix of forms has been added for easy use by park
districts.

Y Throughout this guide, the symbol shown at the left will signify a “hot tip” or
“ suggested “best practice.”

Please note that this handbook s not intended to provide legal advice, You should consult with
your attorney on all legal questions. Also, please check the State of Illinois’s website:

htip: //www.ilga.gov/legislation/iics/ilcs.asp for the most current version of the statutes. The

Public Access Counselor’s wehsite also contains some useful information at

http://foia.ilattorneygeneral.net.
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III.

Chapter 1 — Open Meetings Act (5 ILCS 120/1, et seq.)

The Purpose of the Act

The purpose of the Open Meetings Act {(OMA) is to ensure that all governmental
deliberations and actions are conducted openly.?

Until 1995, the courts generally held that "substantial compliance” with the Act was
sufficient. For example, matters that were "germane” or "closely related" to the posted
agenda for a closed session could be considered.2 With the passage of P.A. 88-621
(effective January 1, 1995), the "substantial compliance test" was legislatively overruled.
Today, any exceptions to the open meeting requirement are strictly construed against
closed meetings per Section 1 of the OMA: “The provisions for exceptions to the open
meeting requirements shall be strictly construed agalnst closed meetings.”

All Public Bodies Are Subject to the Act

In the past, park districts may have taken the position that only the actual park board
meetings were subject to the OMA. However, the OMA applies to virtually all public
bodies and formal committees of these bodies except the General Assembly and the
court system. Advisory bodies, such as committees and citizen advisory boards
appointed by the park board, are subject to the Act.? Not only are the formal park
board meetings covered, but also covered are, for example, board study sessions,
workshop meetings and budget committee meetings. The Park district can require
affiliates such as athletic groups to conduct open meetings as a condition of any
agreement with the Park district.

Even private corporations which are primarily government funded may be covered by
the Act. The important inguiry is whether the operations of the not-for-profit entity are
controlled by public or private interests. In Carroll v. Paddock, 199 1l).2d 16, 764 N.E.2d
1118 (2002), the Supreme Court identified the various factors that may be used to
determine whether an agency is a public body. They include: the purpose for which the
body was organized; whether the Board of Directors is selected by governmental
officials; whether the body is subject to local ordinances regarding the conduct of its
business; and whether the body improves or affects the public interest.

An example of a private corporation not subject to OMA Is a drug rehabilitation
organization receiving public funding, where no unit of government exercised control
over the appointments to its Board, or any other internal operations of the corporation.*
An example of a private corporation found to be subject to OMA is a for-profit
corporation created to purchase land for Evanston-Tech Park.5

Definition of a Meeting

"Meeting" means any gathering of a majority of a quorum of the members of a public
body held for the purpose of discussing public business. 5 ILCS 120/1.02. A quorum is
the number of assembled members that is necessary for the public body to be legally
competent to transact business.® A seven-person board therefore requires four for a



quorum to exist and three for a meeting to legally proceed. Effective August 17, 2007,
Public. Act 95-245 created an exception that defined a “meeting” for a five-member
public body as a quorum (three members), rather than a majority of a quorum (two
members).

A, Special Rules for Five-Member Boards

For a five-member Park Board, three members constitute a quorum. Since the
adoption of Public Act 95-245, the affirmative vote of three mernbers of the
entire board is necessary to adopt any mation, resolution or ordinance, unless a
greater number is otherwise required. The Public Act resolved the problem
facing five-member Park Boards, when two members talking constituted a
violation of the Act. The trade-off for this amendment was the reguirement that
board action now requires three affirmative votes. This rule applies to all five-
member bodies, including committees.

:@ To avoid problems with OMA and sub-committees or advisory groups, a
~&%  minimum of five members is recommended.

B. Types of Meetings Covered By the Act:

1. Committee meetings - a majority of the members of a committee is a
quorum. Afty. Gen. Opinion, No. 82-030.

2. ‘Social gatherings, unofficial or informal meetings if public business is
discussed.

3. Telephonic conferences per Section 7 of OMA. See Section VLE. below
for further discussion of the requirements for remote participation at
meetings.

4, Politicai meetings, such as party caucuses and legislative receptions, may
be within the scope of the Act if public business issues are discussed.’
However, in Nabhani v. Coghanese, 552 F.Supp. 657 (N.D. Ill. 1982), the
Court held.that a political rally Is not a meeting.

5. Electronic mail, electronic chat and instant messaging between a majority
of 2 quorum of the members of a public body held for the purpose of
discussing public business, The dangers of e-mails are discussed further
in Section IILD below.

C. Meetings Not Covered By the Act:

Staff meetings are not considered meetings under the OMA, unless a majority of
a quorum of the Park Board or committee attend.®

Discussions of Board mernbers that are not public business related, such as
social gatherings.



D.

Can £-mail Communications Constitute a Meeting?

1. Recent 2010 amendments to OMA redefine the term "meeting” to mean
"any gathering, whether in person or by video or audio conference,
telephone call, electronic means (such as, without limitation, electronic
mall, electronic chat and Instant messaging), or other means of
contemporaneous interactive communication, of a majority of a quorum
of the members of a public body held for the purpose of discussing public
business,"  Thus, e-mail communications, blogging or Facebook
communications may be subject to the Open Meetings Act. Unfortunately,
future case law will be needed to interpret the precise scope of the recent
amendments with respect to e-mall "meetings”.

2. Test to Determine if E-mail Communications Constitute a Meeting:
The intent of the amendment to the definition of a "meeting" appears to

focus on "contemporaneous interactive communication™ among a majority
of a quorum of the members of the public body. The relevant inquiry is

then:

a. Is a majority of a quorum of the public body engaged in the
communication?

b. Is there a series of ‘contemporaneous, or close in time messages
and responses among the public officlals on the topic of public
business?

No - If a single message is sent to multiple parties and does not
soliclt. a response, a meeting may not have occurred since it is not
“Interactive communication".

Maybe - If a single message is sent to multiple parties and does
solicit a response, (1) a meeting may occur if “interactive"
responses are sent to multiple parties or (2) a meeting arguably
may not occur if the responses were sent only to the message
originator.

If the answer to items a. and b. is "yes", then, it is likely that a meeting
as defined by OMA is occurting.

To avoid unintentional internet "meetings" via e-mail, if an e-mail is sent to
multiple parties soliciting their response, the message originator should
specify that responses should be returned to the originator only and not
copied to other recipients. Alternatively, if there is a significant gap in time
between the messages, they might not be considered “contemporaneous”
communications and therefore not a meeting under OMA.
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Public Notice and Agenda of Meetings

A,

Regular Meetings
1. Annual Notice - 5 ILCS 120/2.03

At the beginning of each calendar or fiscal year, each public body covered
by the Act must give public notice of the schedule of its regular meetings
and must state the regular dates, times and places of these meetings. A
permanent change In the regular meeting date (i.e. from the first Monday
of the month to the second Monday of the month) may be made only
after publication with at least 10 days’ notice. However, only 48 hours’
notice is required for a single rescheduled meeting.

2, Posting of Agenda — 5 ILCS 120/2.02

Reguiar meeting agendas must be posted at the park district’s principal
office, or If there is none, at the meeting site, at least 48 hours prior to
the meeting. The agenda must alsc be posted on the Park district's
webslte at least 48 hours before the meeting and until the meeting is
concluded if the website Is maintained by full-time staff of the Park
district.

If the website is not maintained by fuli-time employees, then it need not be
posted on the website. ‘See Section IV.E. for further discussion of website

posting.

3. Naotice to Media - 5 TLCS 120/2.02

Notice of meetings must be provided to any media that have filed an
annual request to receive such notice.

There is no definition in the Act for "media.” However, there is case law
that indicates that the average local self-described investigatory blogger is
not considered a journalist who would be able to demand notice.’

4, Agenda Must Be Specific - 5 ILCS 120/2,02

If an item is not specifically identified on the regular agenda (but only
generically under the heading of "new business"), the public body may
consider and discuss the item. However, if it acts on the item, there is an
Open Meetings Act violation.'® If the Park Board wishes to act on a real
estate purchase, for example, while It Is not necessary to list the specific
address, the purchase of property should be iisted on the agenda.



5. Notice of Ciosed Session - 5 ILCS 120/2.02

Although Section 2.02(a) provides that at any open meeting, for which
proper notice has been given, the public body may hold a closed session
without additional notice as an agenda item, best practice is to list a
closed session and the reason for the closed session on the agenda.

{5 Posting and notice requirements do not apply to meetings reconvened
+w’. within 24 hours or where the time and piace of the reconvened meeting is
announced at the original meeting and there is no change in agenda.

B. Special Meetings

From time to time, special meetings are needed. For instance, If an issue has
arisen and needs resolution long before the next regularly scheduled meeting, a
special meeting may be necessary. An example is the hiring of an executive
director.

1 Public notice of special meetings must be given at least 48 hours before
such special meeting, and the notice must include the agenda for the
special meeting.!!

2. The posting methods are the same as for regular meetings, but notice of
the meeting must be posted in addition to the agenda. Notice must be
provided to media that have requested notice of park district meetings.

C. Emergency Meetings

There is an exception In OMA for bona fide emergency meetings. Best efforts for
notice must be made, including notifying the news media of the meeting.

D. Meetings on Holidays
Any type of meeting (whether regular, special, rescheduled or reconvened) can
be held on a holiday, but only if the holiday coincides with a regular meeting
date. 5 ILCS 120/2.01.%2

E. Website Posting

Every unit of local government that has a website maintained by the fulf-time
staff of the public body must routinely post three items on the website:

1. The agenda of any regular meeting of the governing body. The agenda
must remain on the website until the meeting is concluded.
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Regular committee meeting agendas of the park district should also be
posted.

2. Notice of all meetings of the goveming body (whether regular or spedial
meetings) must be posted on the website. The annual meeting schedule
must remain on the website unti 2 new annual meeting schedule is
approved.

The failure to post notice of the meeting or the agenda on the website does
not invalidate the meeting or any actions taken at the meeting. 5 ILCS
120/2.02(b).

3. The minutes of the governing body's regular meetings must be posted
within 7 days after approval of the minutes by the governing body. The
minutes must remain posted on the website for not less than 60 days.

Because of the burden that constantly updating the website may impose, a
smaller park district may consider having an outside contractor, a volunteer
or part-time staff member maintain the website, which would eliminate the
posting requirement.

Posting of Employee Totai Compensation Packages

Public Act 97-609, effective 1-1-12 added Section 7.3 to the OMA. It requires
that:

1. Within 6 business days after a park district participating in the Illinois
Municipal Retirement Fund approves a budget, that park district must
post on its website the total compensation package for each employee
having a total compensation package that exceeds $75,000 per year. If
the park district does not maintain a website, the park district must post
a physical copy of this Information at the principal office of the park
district. If a park district maintains a website, it may choose to post a
physical copy of this information at the principal office of the park district
in lieu of posting the information directly on the website; however, the
park district must post directions on the website on how to access that
information.

2. At least 6 days befare a park district participating in the Illinols Municipal
Retirement Fund approves an employee's total compensation package
that is equal to or In excess of $150,000 per year, the park district must
post on its website the total compensation package for that employee. If
the park district does not maintain a website, the park district shall post a
physical copy of this information at the principai office of the park district.



If a park district maintains a website, it may choose to post a physical
copy of this information at the principal office of the park district in lieu of
posting the information directly on the website; however, the park district
must post directions on the website on how to access that information.

3. For the purposes of this Section, "total compensation package" means
payment by the park district to the employee for salary, health insurance,
a housing allowance, a vehicle allowance, a clothing allowance, bonuses,
loans, vacation days granted, and sick days granted.

Location of Meetings

A meeting may be conducted at any venue. However, an open meeting in an
inconvenient place can violate the Open Meetings Act.”?

"* Convenient' means " suited to personal comfort or to easy performance’ or " affording
accommodation or advantage.™** Under the plain and ordinary meanings of the terms,
section 2.01 requires a locale that is not only "open,” but "convenient to the public."*® In
Gerwin v. Livingston County Board, 345 11.App.3d 352, 354-56, 802 N.E.2d 410 (4™ Dist.
2002), the Court found an Open Meetings Act violation when citizens were unable to
attend the county board meeting for the expansion of a landfill due to the small size of
the meeting room, /e, inconvenient. The citizens who filed the complaint alleged that
the board knew that the meeting room would be too small for the number of cltizens
who wanted to attend, that larger venues were available and that the board chairman
resolutely refused to hold the meeting In a larger venue to make attendance by the
public inconvenient,

In In re Petition to Disconnect, 396 1. App.3d 989, 920 N.E.2d 1102 (2™ Dist. 2009),
the petitioners contended that they were inconvenienced when they left the meeting
during the closed session and had to wait until the "wee hours" of the morning to attend
the open session. The Court found that the legislature does not "specify how far a public
agency must go in accommodating members of the public who wish to attend public
meetings" and stated it would not interpret the statute so as to produce an absurd
result.

Conduct of Open Meetings
A. Recording by the Pubiic
Pursuant to Section 2,05 of OMA, any person may record the open mesting by

tape, video or other means subject to reasonabie rules of the public body.

Rules of procedure for meetings should include directions regarding
recording so that it is not disruptive to the meeting. For example, leaving
the audience area and approaching Board members shouid be prohibited.



B. Required Accommodations to Persons with Disabilities

Title II of the Americans with Disabilities Act of 1990 (42 U.S.C. §12101, ef seq.)
requires park districts to make their public meetings accessible to persons with
disabilities. 42 U.S.C. §12132 provides that "Subject to the provisions of this
subchapter, no qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits of the
services, programs, or activiies of a public entity, or be subjected to
discrimination by any such entity.” This includes both physical accessibility of the
meeting site (/.e. ramps, elevator, suffident door width), as well as interpreters
or other accommodations for hearing impaired persons. Local governments are
not, however, required to take any actions that will resuit in a fundamental
alteration or in undue financial and administrative burdens. 28 C.F.R. §§35.160-
35.164 28 C.F.R. §35.130(f) provides that the person requesting the
accommodation cannot be charged a fee. Requiring reasonable notice to the
park district of the need for an accommeodation is permissible.

4. Ttis advisable to include on meeting agendas and notices the amount of

=4Zi  time required for notice to the park district of the need for accommodation
under ADA {more than 48 hours is not recommended), along with a contact
person name and phone number (including a TDD number for hearing
impaired persons).

C. Conducting a Closed Session

Certain highly sensitive information can be discussed in closed session. To
maintain confidentiality, the President should regularly reiterate the importance
of confidentiality of such discussions and minutes. The closed-meeting minutes
should be kept separate from the open meeting minutes and in a secured
location.

The Open Meetings Act requires Park District Boards to follow specific procedures
for a closed (also known as “executive” session).

1. The requirements to enter into closed session.

Section 2(a) of the Open Meetings Act provides that a public body may
hold a meeting closed to the public, or close a portion of a meeting to the
pubiic. It requires a majority vote of @ quorum present, at an open
meeting after proper notice,

The vote on whether to close the meeting and the specific exception
contained In Section 2(c) of OMA authorizing the closing of the meeting
to the public must be publicly disciosed at the time of the vote and
recorded into the minutes of the meeting. For exampie, a motion to
“hold a closed meeting to discuss pending litigation” Is sufficient but
additionally citing to 5 ILCS 120/2(c)(11) is encouraged. However, the



actual name of the case to be discussed need not be revealed in open
session. [For a list of exceptions, see Section VII of this chapter.}

A single vote may be taken to set up a series of meetings, portions of
which are proposed to be closed to the public, provided each meeting
involves the same particular matters and is scheduled to be held within
no more than 3 months of the vote.

A roll call vote should be taken on the motion to enter into closed session.
Specific findings need to be made on the record during closed session as to
the exception under OMA that permits the park board to go into closed
session (/.e. dismissal of employees pursuant to 5 ILCS 120/2(c)1)). See
Appendix for script of how to go into executive session.

No final action is allowed in closed session.

Final action may not be taken In closed session.'® Final actions should
only occur in open session. A final action can be ratified at a subsequent
open meeting.” Private deliberation may not necessarily render a
decision nult and void. In Board of Education of Community Unit School
District No. 337 v. Board of Education of Community Unit School District
No. 338, 269 Ill. App.3d 1020, 647 N.E.2d 1019 (3" Dist. 1995), the
Board adjourned to deliberate in private after the close of evidence of
two hearings the Board conducted. The Board then reconvened and
voted in open forum. The Court held that although this procedure may
have been in violation of the Open Meetings Act, it does not render the
proceedings null and void.*® The Court further stated that although “we
do not condone violations of the Open Meetings Act, we are unwilling to
remand on the basis of this error.” Board of Education, 269 TH.App.3d at
1031.

Two exceptions allow binding direction in closed session - fand
acquisition or litigation.

It is permissible for the Board to provide binding directions for land
acquisition or pending or probably litigation in closed session. However,
any final action, such as approval of a real estate contract or settlement,
agreement, must be taken in the open meeting.

D. Regulating Public Comment

1,

The Board must establish rules for public comment,

Sectlon 2.06(g) of the OMA provides that any person shall be permitted
an opportunity to address public officials at meetings subject to this Act
under the rules established and recorded by the public body.



. Sample Pracedural Rules for Allowing the Public to Address the Board and a

*1"  Sample Ordinance Establishing Reguiations for Public Participation During
Park Board Meetings are located in the Appendix.

2. First Amendment considerations.

The major constraint on a park district’s ability to regulate public
comments comes from the need to avoid infringing on First Amendment
protected speech. Any limitation that is made, whether from meeting
procedure or the decision to remove a particular citizen from a particular
public meeting, must not violate a citizen’s First Amendment rights. When
a dearly established First Amendment right Is violated, public offidals
may not claim qualified immunity and therefore couid be subject to
fiability.

A park district board meeting is typically classified as a designated limited
public forum- because members of the community are only permitted to
speak for a designated time period during the public comments section.2°
When a limited forum such as a public meeting Is created by a
government entity, some restrictions on speech are allowed out of
practical necessity:

For the State to enforce a content-based exclusion, it must
show that Iits regulation Is necessary to serve a compelling
state Interest and that it is narrowly drawn to achieve that
end ... The State may also enforce regulations of the time,
place and manner of expression which are content-neutral,
are narrowly tailored to serve a significant government
interest and leave ample alternative channels of
communicatlon. Perry Educ. Assn. v. Perry Local Fducators’
Assn., 460 U.S, 37, 45 (1983} (emphasls added).

Overall, any restrictions placed on speech in public meetings must not
discriminate against speech on the basis of viewpoint and must be
reasonable in light of the purpose served by the forum.*

A common preventative strategy for avoiding disruptions in meetings that
has been found to satisfy the content-neutral requirement Is the creation
of a policy that restricts the subject matter available for comment. The
Supreme Court has made it clear that, ™[p]lainly, public bodies may
confine their meetings to specified subject matter."%

If a body, however, fails to justify a restriction placed on citizens’ speech
with a content-neutral reason, the court may find a First Amendment
violation. In Vergara v. Clly of Waukegan, 590 F.Supp.2d 1024, 1037
(N.D. Ifl. 2008), the court found that Waukegan violated the plaintiff's
First Amendment rights when they prohibited him from speaking at a City
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VIL.

Council meeting. The plaintiff approached the microphone during
“audience time” at a council meeting, and he was informed that he may
not speak until he apologized to the community liaison officer who he
confronted previously with an objection to a recently passed towing
ordinance.

E. Electronic Participation of Board Members is Allowed at Board Meetings

Electronic participation In meetings is permitted by Section 7 of OMA under
certain circumstances:

1.

A guorum of the public body must still be physically present at the
location of the open meeting.

If the meeting is a closed session, a quorum of the public body must be
physically present and other members not physically present may
participate by audio or video conference.

The public body may allow a member to attend a meeting by electronic
means {i.e., audio or video conference) if the member cannot attend due
to: (1) personal iliness or disability; (i) employment purposes or the
business of the public body; or (i) a family or other emergency. These
are the only reasons permitted by statute for a member to participate by
electronic means.

If a member wishes to attend a meeting by electronic means, the
member must notify the recording secretary or clerk of the public body
before the meeting unless advance notice is impractical.

A majority of the public body must vote to allow a member to attend a
meeting by electronic means in accordance with the rules adopted by the
public body. The rules may limit the extent to which attendance by
electronic means is allowed and may provide for additional notice to the
public.

The minutes of the meeting must reflect whether the members were
present physically or by electronic means.

The Park Board must have adopted rules if they intend to allow electronic
participation at Board meetings. A Sample Ordinance Establishing
Regulations for Electronic Attendance at Park Board Meetings is included in
the Appendix.

Exceptions to Open Meeting Requirements

Most of the work of the Park District Board occurs in open session meeting before the
public. However, sometimes business simply must be conducted in a protected setting.
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In general, closed meetings (also referred to as “executive sessions™) are only allowed in
specific limited situations. The exceptions are strictly construed because OMA establishes
the public policy favoring open meetings. All final action must take place in open
session. 5 ILCS 120/2(e). The exceptions authorize, but do not require, a closed
meeting to discuss a topic covered by a particular exception.

The following is a list of the principal exceptions to the open meetings requirement
contained in 5 ILCS 120/2(c):

A The lease or purchase of specific real property for the use of the public body is
being considered. 5 ILCS 120/2(c)(5). The setting of the price for sale or lease
of real property owned by the park district is being considered. 5 ILCS
120/2(cX6). The exemption is limited to closed sessions where sales or
purchase price is discussed.” The discussion of subleasing issues, whether they
are “material” or “peripheral” to the subject matter of the lease is also
protected.”® The real estate acquisition exemption only appiies if public agencies
are discussing formuiating the terms of an offer to purchase specific real estate
or discussing the seller's terms, or if it is considering strategy for obtaining
specific real estate.”

B. Discussion of pending, probable or imminent fitigation by or against the park
district or an employee. 5 ILCS 120/2(c)11).

The case must be pending before a court or administrative tribunal, or
alternately, the Park Board must find that an action is “probable or imminent”.
The basis for such a finding shall be recorded and entered into the minutes of
the closed meeting. The minutes of the closed session must reflect the basis for
the conclusion that litigation is probable or imminent. An example of insufficient
findings Is Henry v. Anderson, 356 Ti.App.3d 952, 827 N.E.2d 522 (4" Dist.
2005), where the Board President only stated that the Board would discuss
“potential litigation”. This was found to be a violation of the OMA. No finding
was made that litigation was pending, probable or imminent. An example of
sufficient findings is Wyman v. Schweighart, 385 1Il.App.3d 1099, 904 N.E.2d 77
(4" Dist. 2008), in which the fallure to state in the motion to go Into closed
session that litigation was pending was not a violation of OMA when it had
already been mentioned in open session that there would be a discussion of a
pending lawsuit.

;3 Of all of the exceptions, Boards most often mishandle this exception the
=" most by falllng to make the probable or imminent finding.

1

C. Discussion of the appointment, employment, compensation, discipline,
performance and dismissal of specific employees or legal counsel 5 ILCS
120/2(c)1).

1. The Act permits closed meetings to hear testimony on a complaint lodged
against an employee.

12



2. Personnel decisions/dismissals

a) - OMA permits discussion among Board Members regarding
termination of an employee in closed session.®

b) The vote to dismiss must be taken in open session.

c) Reclassification of an employee may be discussed in closed
session.”

3. Personnel decisions/salaries and appointments

a) The review of salaries of administrators and other personnel not
covered by agreements is permitted under OMA.%

b) Discussion of a superintendent's salary report for employees not
in a collective bargaining unit and personnel retention is
permissible.”

c) Discussion of the selection of a person to fill a vacancy can be
conducted in closed session, but the appointment must be
approved in open session. The appointment of an individual to
the Board was held invalid where notice of a special meeting of
the Board did not specifically state that the question of an
appointment of an individual to the Board would be considered.®

d) Discussion of the discipline, performance or removal of a public
official when the public body has the power to remove the
occupant is permitted under Open Meetings Adt.

Consideration of the appointment of a member to fill a vacancy on any public
body but only by the pubilc body which has the power to appoint. 5 ILCS
120/2(c)(3). -

Establishing reserves or the settlement of claims as provided in the Local
Governmental and Governmental Employees Tort Immunity Act, if otherwise the
disposition of a claim or potential claim might be prejudiced, or to review or
discuss claims, loss or risk management information, records, data, advice, or
communications from or with respect to any insurer of the local public entity or
any intergovernmental risk management association or self-insurance pool of
which the local government is a member. 5 ILCS 120/2(c)(12).

Consideration of the sale or purchase of securities, investments or investment
contracts. 5 ILCS 120/2(c)(7).

Consideration of security procedures to respond to actual, threatened or
reasonably potential danger to safety of employees, the public or public property.
5 ILCS 120/2(c)(8).




Hearing evidence or testimony presented to a quasi-adjudicative body provided
the body . prepares and makes available for public inspection a written decision
and’ provided that the subject matter was otherwise appropriate (e.g. an
employee dismissal) for the closed meeting. 5 ILCS 120/2(c)(4).

A quasi-adjudicative body is defined under Section 2(d) as "an administrative
body charged by law or ordinance with the responsibility to conduct hearings,
receive evidence or testimony and make determinations based thereon”.

Consideration of seif-evaluation, practices and procedures or professional ethics
when meeting with a representative of a statewide association (such as IAPD) of
which the pubic body is a member. 5 ILCS 120/2(c)(16).

Approval of closed meeting minutes or to review them on a seml-annual basis as
required by the Act. 5 ILCS 120/2(c)(21).

This Is an item that often gets missed. The Board may want to designate
the same two meetings (i.e. January and July) each year.

See Section VI1I for the requirements for review and withholding of closed
session minutes.

Meetings of an ethics commission, ethics officer or ulimate jurisdictional
authority acting under the State Officlals and Employees Ethics Act (5 ILCS
430/1-1, et seq.). 5 IL.CS 120/2(c)}4). .

Collective bargaining matters between the park district and lts employees or their
representatives, or deliberations conceming salary schedules for one or more
classes of empioyees. 5 ILCS 120/2(c)(2).

Meetings between internal or external auditors and governmental audit
committees, finance committees and their equivalents, when the discussion
involves Internal control weaknesses, identification of potential fraud risk areas,
known or suspected frauds, and fraud interviews conducted in accordance with
generally accepted auditing standards of the U.S. 5 ILCS 120/2(c){(28) (new -
Public Act 097-0318, effective 1-1-2012)

VIII. Minutes of Meetings

A

Meeting Minutes

All public bodies are required to keep written minutes of all meetings pursuant to
Section 2.06(a) of the Open Meetings Act. The minutes of the meeting must
include, as a mintmum:

1. The date, time and place of the meeting;
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2. The members of the public body recorded as either present or absent;

3. A summary of discussion (i.e. several sentences describing material
points made in the discussion) on all matters proposed, deliberated or
decided. Restating the topic is not a summary of the discussion; and

4. A record of any votes taken.
Approval of Minutes

A public body must approve the minutes of its open meeting within 30 days after
that meeting or at the public body's second subsequent regular meeting,
whichever is later. The minutes of a meeting open to the public shall be
available for public inspection within 10 days after the approval of such minutes
by the public body. A public body that has a website maintained by its fuli-time
employees shall post the minutes of an open meeting on the park district website
within 10 days of the approval of the minutes. They shall remain posted on the
website for at least 60 days after thelr Initial posting.

Requirements for Closed Session Minutes

1. Recording the session

Closed sessions require a verbatim record in the form of an audio or
video recording. The verbatim record may be destroyed 18 months after
the completion of the meeting recorded but only after:

a. the public body approves the destruction of a particular recording;
and

b. the public body approves minutes of the closed meeting that meet
the written minutes requirements of the Act.

2. Review of closed session minutes

At least every six months, the Board must review its closed session
minutes and determine whether the minutes should be released to the
public. The question Is whether there Is stil a need to maintain
confidentfality to protect the public interest or the privacy of an individual.
The determination must be presented in open session by means of a
motion or resolution. The failure of a public body to strictly comply with
the semi-annuai review of closed session written minutes does not cause
the written minutes or the electronic recording to become public.
However, the Board must within 60 days of discovering its failure to
strictly comply, review the closed session minutes and thereafter report in
open session that efther (1) the need for confidentiality still exists as to
all or part of the minutes or verbatim record, or (2) that the minutes or
recordings or portions thereof no longer require confidential treatment
and are available for public inspection. 5 ILCS 120/2.06(d).
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%:. A sample Resolution Regarding Review and Release of Closed Session

%4 Minutes is included in the Appendix.

D. Closed Session Minutes are not discoverable under state law, but are
discoverable under federal law. Closed session minutes are exempt from
disdosure under FOIA until the public body makes the minutes avallable to the
public pursuant to Section 2.06 of the Open Meetings Act. See Chapter 2, Section
DA,

Generglly closed session minutes are not open to public Inspection or discovery
in any administrative or judicial proceeding other than one to enforce the Act.™
If a plaintiff seeks to enforce the Act, the court typically conducts an /n camera
review of the closed session minutes. Should the court determine that the public
body's closed session did not comply with the Act, it may order the release of the
closed session minutes, with appropriate redactions for information subject to
attorney-client privilege. However, under federal law, closed session minutes are
discoverable. 32

Judicial Remedies for Violations

Of concern to public officials is that “any person violating any of the provisions of this
Act shall be guilty of a Class C misdemeanor.” 5 ILCS 120/4. Further, in the event of a
viclation of the Act, the following remedies may be available for enforcement:

A Court Action by State's Attorney or Private Individual

The State's Attorney or a private citizen may seek any or all of the following
remedies from the Court for a violation of the Open Meetings Act:

1. Mandamus, whereby the court orders the Park Board to teke certain

actions.
2. Injunction against future violations.
3. Requiring public disciosure of minutes.
4, Voiding final action taken at a closed session.

5. Assessing attorney's fees and costs against the public body.

The State’s Attorney may sue to enforce the Act within 60 days after "discovery”
of a closed meeting in violation of the Act. With respect to private Individuals,
suit must be brought within 60 days after the meeting has occurred.™ The
“discovery” rule does not apply to individuals, who must file suit within 60 days
of the actual violation.® However, the Court in Safanda v. Zoning Board of




Appeats, 203 1l.App.3d 687, 561 N.E.2d 412 (2™ Dist. 1990) held that the
discovery provision did apply to private citizens.

Complaints to the Public Access Counselor of the Illinois Attorney General’s Office

A person who believes a violation of the Open Meetings Act has occurred has 60
days from the alleged violation to file a written request for review to the Public
Access Counselor (PAC). Upon receiving a request for review, the PAC
determines whether further action is warranted. If the PAC determines that the
allegation Is unfounded, then the PAC notifies the requester and public body and
takes no further action.

If the PAC determines that review is warranted, the PAC forwards, within seven
working days after receipt, the request to the public body for specific
information. The public body must furnish copies of the requested records to the
PAC within seven working days and fully cooperate.

The Attorney General has the power fo subpoena any person or public body
having knowledge or records pertaining to the alleged violation. The PAC has
the same right to examine a verbatim recording of a meeting closed to the public
or the minutes of a closed meeting as does a court in a civil action. Within the
same seven working days, the public body may answer the allegations in a letter,
brief or memorandum. The answer, which may be redacted if necessary, is
given to the requester, and they may respond within seven working days.

Because the public body’s appeal of the Public Access Counselor’s binding
opinion is under administrative review, the public body will not be able to
submit to the court any information or arguments not presented to the PAC.
Attorney advice In responding to inquiries from the PAC is crucial in
ensuring a full and complete record for the court to review.

The PAC shall issue a binding opinion within 60 days after receiving the request
for review unless it decides to address the matter without the issuance of a
binding opinion or the PAC notifies the requester and the public body that it
needs a 21-business day extension. The binding opinion makes findings of fact
and conclusions of law and is issued to the requester and public body.

A binding opinion issued by the Attorney General is considered final for purposes
of administrative review. To challenge a binding opinion, an action for
administrative review must be filed in Cook or Sangamon County.

It should be noted that the Attorney General has discretion to choose to resolve
a request for review by mediation or other means. The decision by the PAC to
use mediation is not reviewable. If the requester files a civil suit with respect to
the same alleged violation of the Act, then the PAC takes no further review
action and notifies the public body. The public records provided to the PAC
during the review process are exempt from disclosure under FOIA while they are
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In the possession of the PAC, The Attormey General/PAC may also Issue advisory
opirions.regarding OMA to a public body when requested in writing by the head
of the public body or its attorney. The public body's good-faith reliance on the
advisory opinion excuses it from liability under the Act.

C. Court Decisions Regarding Open Meetings Act Violations

1. If First Amendment rights are implicated during the public comment
portion of an open meeting, public officials are only entitled to qualified
immunity In a Section 1983 lawsuit.*®

2. De minimis violations of the Act have been held not to warrant
nulliflcation of actions taken at such meetings.®

3. According to the Illinois Attorney General in Opinion No. 91-001,
members of a public body itself cannot sanction a member for publicly
disclosing information discussed In closed session.” However, if a
member of the public body violates the confidentiality of the closed
session, the matter could possibly be referred to the State's Attorney
under the official misconduct statute (65 ILCS 5/3.1-55-15),

Designation of Oben Meetings Act Officer and Training

Section 1.05 of OMA requires a public body to designate employees, officers or
members to receive annual training on Open Meetings Act compliance by sending a list
of those individuals to the Public Access Counselor (PAC). The training must occur
through an electronic training curricuium developed by the PAC.

Best practice is to designate such persons by motion or resolution. A
sample Resolution Designating Persons to Receive Open Meetings Act
Tralning Is included in the Appendix.

In addition to the above requirement, Public Act 97-0504, effective January 1, 2012,
requires ali elected or appointed members of park boards to successfully complete
electronic training on the Open Meetings Act by January 1, 2013, and persons elected or
appointed after the Act takes effect to do so within 90 days of taking office. The
commissioners must -file a certificate of completion with the park district.
Commissioners are not required to take subsequent training.
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Chapter 2 - Freedom of Information Act (5 ILCS 140/1, ef seg.)

Purpose of the Act

The intention of the Freedom of Information Act Is to promote transparency and access
to records.

A. Full and Complete Information is to be Provided to the Public

The goal is to ensure that all persons are entitled to full and complete
information regarding the affairs of government and the official acts and policies
of those who represent them as public officlals and public employees consistent
with the terms of this Act.

B. The Freedom of Information Act is 2 “Primary Duty” of Public Bodies

Section 1 of the Freedom of Information Act ("FOIA”) states that providing
records is a "primary duty" of public bodies and that the Act should be construed
to that end, fiscal obligations notwithstanding. In addition, public records shall
be made available unless a specific exemption furthers public policy. Section 1.2
provides that all records are presumed to be open to inspection and copying and
any exemption used to deny a request must be proven by “clear and convincing”
evidence. Clear and convincing evidence is a high standard.

The goals or motivations of the person requesting information are generally not
relevant. However, where privacy rights are at issue, the courts may consider
whether the requester seeks to use the information for commercial purposes.!

C. Public Records Subject to the Freedom of Information Act

The Act applies to records relating to the business of governmental bodies,
regardless of physical form or characteristics, having been prepared by or for, or
having been or being used by, received by, in the possession of, or under the
control of any public body. Records relating to public funds are public records
subject to copying and inspection. Under Section 2.10, certified payroll records
submitted under the Prevailing Wage Act are public records, but redaction of
employees’ addresses, telephone numbers and social security numbers is
required. Settlement agreements are now public records subject to disclosure.
5 ILCS 140/2.20.

Although certain private exempt information may be redacted from
settlement agreement provided in response to a FOIA exemption [5 ILCS
140/2.20], other statutes require redaction of certain information from
settiement agreements, including social security numbers [5 ILCS 179/
Identity Protection Act]. Also, private information such as a home address
and phone number should be redacted under the private information FOIA
exemption [5 ILCS 140/7(1)(b)].
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{_3 The law change in 2010 essentially removed a Board’s ability to have a
47 confldentiality provision in the settlement agreement.

FOIA does not apply to corporations which receive some public funding but are
controlled by private interests.” For example, whether Park District Foundations
are subject to FOIA depends on the degree of control exercised by the Park
District over the Foundation. Control is determined by such factors as whether
the Park Board appoints the Foundation Board members, and whether the Park
District supplies funding or staff support for the foundation.

II. Definition of Public Records
A. A Very Broad Definition

“Public records” encompasses almost everything. Public records include but not
are limited to records, reports, forms, writings, letters, papers, recordings,
documentary materials, administrative manuals, procedural rules, final opinions
and orders made in the adjudication of cases, statements and interpretations of
policy which a public body adopts, final planning policies, factual and inspection
reports, financial data and minutes of public meetings. Electronic records such
as e-mail are public records. Generally, drafts of documents are not public
records. The definition of "public record” includes electronic communications.
Per Public Access Opinion No. 11-006, electronic records relating to public
business are public records, even If the records are on privately owned
equipment or private electronic accounts.

1

4%y, Should elected officials ever use e-mail?
=37 o  Yes, but sparingly. An elected official should assume that whatever is
written is a public record, could be reviewed by the Public Access
Counselor, and could be subject to release.
¢« Use the telephone for any highly sensitive communication, such as
personnel issues.
e The use of official e-mail addresses rather than personal e-mail
addresses is to be promoted.

B. What is a Final Policy Versus a Draft?
Drafts are generally not subject to public inspection. Whether a policy is "finaf"
is a matter for judicial interpretation and is not bound by the public body’s
characterization.

C. Legal Bills Are Public Records

Documents itemiZing legal fees are public records.” However, a description of
legal services provided may be exempt as subject to the attorney/client privilege.
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Iv.

You Do Not Have to Create a Public Record

The public body is not required to create a record which does not otherwise
exist.® However, the mere fact that the information is located in two different
ledgers does not result in the creation of a new document.® Masking and/or
scrambling a record is not considered preparation of a new record.”

Exempt and Non-Exempt Records

A,

An Express Exemption Is Required

Unless information falls within an express statutory exemption, it must be
disclosed under FOIA. The exemptions in the Act are construed and applied
narrowly. Pubiic policy favors disclosure.® However, if another statute prohibits
disclosure of the public record in issue, examination of the record may be
denied,® Importantly, the Park district bears the burden of establishing that the
record is exempt. 5ILCS 140/11(f)."

Redaction of Exempt, Materials from Records Is Required

Non-exempt information must be provided where exempt information can be
masked or redacted.!! However, non-exempt information which is "inextricably
Intertwined” with exempt information may be exempt.

Use of Exemptions is Not Required Under FOIA

Generally, the public body has the discretion to invoke exemptions or not. The
exemptions do not prohibit the dissemination of information; but rather, are
cases where disclosure is not required, 2

CAUTION: Other statutes may REQUIRE a record not be disclosed, such as
the Juvenile Court Records Act. See Chapter 3.

Freedom of Information Act Qfficers

A,

Designation of Freedom of Information Act Officers

Each park district must designate one or more officials or employees to act as a
Freedom of Information Act Officer. The FOIA officer or his or her designee
must receive requests submitted fo the public body (uniess the records are
furnished immediately).

We recommend that the park board designate more than one FOIA Officer,
that they are from different departments, and that care be taken to ensure
that not all FOIA Officers are out of the office for an extended period at the
same time.
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A sample Resolution designating the FOIA Officers is included in the

Appendix.

Freedom of Information Act Officer's Responsibilities

The FOIA officer, or his or her designee, is responsible for:

Receiving FOIA requests
Ensuring timely responses to FOIA requests
Issuing responses

Developing a list of documents or categories of records that the Park
district shall "immediately disclose upon request”

'FOIA officer’s duties upon receiving requests are:

Note the date the public body recelves the written request

Compute the day on which the period for response will expire and make a
notation of that date on the written request

Maintain an electronic or paper copy of a written request, including all
documents submitted with the request until the request has been
complied with or denied

Create a file for the retention of the original request, a copy of the
response, a record of written communications with the requester and a
copy of other communications.

Sample FOIA Response Forms and W-2 Form Redaction Exemptions are
included in the Appendix for use by FOIA Officers.

Mandatory Freedom of Information Act Officer Training

All FOIA officers must successfully complete an annual electronic training
curriculum provided by the Public Access Counselor. New FOIA officers must
complete the curriculum within 30 days after assuming the position. The Park
district must make available a directory of its FOIA officers and their addresses.
If the public body maintains a website, it must post all of the information
required by Section 4 of FOIA on that site.
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Inspection and Copying of Records

A, Freedom of Information Act Request Requirements

FOIA requires requests for inspection or copies to be made in writing and be
directed to the public body. A public body may net require that a request be
submitted on a standard form or require the requester to spedfy the purpose for
a reguest, except to determine whether the records are reguested for a
commerclal purpose or whether to grant a request for a fee waiver. A park
district may choose to respond to an oral request. Any request must be
immediately forwarded to the FOIA officer or designee. If a public body fails to
respond to a FOIA request within the time permitted, then the public body may
not charge copying fees or treat the request as unduly burdensome.

Although the Park district may respond to an oral request, we recommend
you require requests to be in writing to avoid a misunderstanding as to
what information or documents were requested and to verify that the Park
district properly responded to the FOIA,

Please note that a simple informal e-mail must be treated as a FOIA

request.

Repeated requests from the same person are deemed to be unduly burdensome If "the
same records that are unchanged or identical to records previously provided” are being
requested. Further, Section 3.3 provides that FOIA is not intended to compel public
bodies to interpret or advise requesters as to the meaning or significance of the public

records.

The Park Board may adopt rules and reguiations, in conformity with FOIA, setting forth
the times and places where records will be made available and the persons from whom

such records may be obtalned.

B. Response Time Frames — Noncommercial Requests

1

The public body must generally comply with the request within five
business days per 5 ILCS 140/3(c), or 21 business days for recurrent
requesters per 5 ILCS 140/3.2 (new — P.A. 97-579 effective 8-26-11). A
recurrent requester is defined as a person who, in the 12 months
immediately preceding the request, has submitted to the same public
body (i) a minimum of 50 requests for records, (il) a minimum of 15
requests for records within a 30-day period, or (iif) a minimum of 7
requests for records within a 7-day period, but does not include requests
made by news media and non-profit, scientific or academic organizations
when the princpal purpose of the requests is (i) to access and
disseminate information concerning news and curent or passing events,
(i) for articles of opinion or features of interest to the public or (lii) for
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the purpose of academic, scientific, or public research or education. 5
ILCS 140/2(q).

Exceptions allowing an additional five working days:

or

The requested records are stored in another location;
The request requires the collection of a large number of records;

The request is categorical in nature and requires an extensive
search;

The public body has failed to locate the requested records in its
initial attempt and the search Is continuing;

The requested records require examination by a competent
person in order to determine which, if any, are exempt under
Section 7 of the Act;

It would unduly burden or interfere with the operations of the
public body to fill the request within the initial five working days;

There is a need for consultation with another public body which
has a substantial interest in the determination or in the subject
matter of the request.

FOIA limits the overall time to respond to a maximum of 10 working
days, except the requester and public body may mutually agree to further
extend the time period for response.

Requests for all records falling within a category:

a.

The public body must fill the request unless to do so would unduly
burden the public body and there is no way to narrow the
request;

The burden on the public body must outweigh the public interest
in the information sought; and

A public body must allow the person making the request an
opportunity to confer with it in an effort to narrow the request to
one that can be filled.

Expenditure of labor and computer time does not render request "unduly
burdensome”. Bowie v. Evanston Com. Consol. School District 65, 168
IIl.App.3d 101, 522 N.E.2d 669 (1% Dist. 1988).

s 27




Section 2.15 requires the disclosure of arrest reports within 72 hours,
including the name and address of the arrestee.

Time Frame for Recurrent Requesters

The response to a frequent requester shall {i) provide to the requester an
estimate of the time required by the park district to provide the records
requested and an estimate of the fees to be charged, which the park
district may require the person to pay in full before copying the
requested documents, (ii} deny the request pursuant to one or more of
the exemptions set out in FOIA, (iil) notify the requester that the request
is unduly burdensame and extend an opportunity to the requester to
attempt to reduce the request to manageable proportions, or (iv) provide
the records requested, Within 5 business days after receiving a request
from a recurrent requester, as defined in subsection (g) of Section 2, the
park district shall notify the requester (i) that the park district is treating
the request as a request under subsection (g) of Section 2, (ii) of the
reasons why the park district is treating the request as a request under
subsection (g) of Section 2, and (iii) that the public body will send an
inktial response within 21 business days after receipt in accordance with
subsection (a) of Section 3.2. The park district shall also notify the

requester of the proposed responses that can be asserted pursuant to

subsection (a} of Section 3.2(see above). Unless the records are exempt
from disclosure, a park district shall comply with a request within a
reasonable period considering the size and complexity of the request. 5
ILCS 140/3.2,

Response Time Frame ~ Commercial Requests

"Commerclal purpose” is defined in the Act as the use of the information for sale,
resale or for solicitation for sales. Pursuant to Section 3.1 of FOIA, within 21
warking days after receiving a commercial request, the Park district must do one

of four things:

(i) provide the documents;

(i deny the request due to exemptions;

(i)  treat the request as unduly burdensome under subsection (g) of Section
3 [formerly subsection (f)]; or

(Iv)  provide an estimate of the time required to provide the records requested

and an estimate of the fees to be charged which can be required to be
paid before copying.

28



VL.

The public body may require that the fees be paid up front before copying. A
public body must comply with a request within a reasonable period considering
the size'and- complexity of the request, and giving priority to records requested
for non-commercial purposes.

Section 3.1(c) provides that it is a violation of the Freedom of Information Act for
a person to knowingly obtain a public record for a2 commercial purpose without
disclosing that it is for a commercial purpose if asked to do so by the public
body.

Section 9{c) of FOIA provides that any person making a request for public
records Is deemed to have exhausted his or her administrative remedies with
respect to that request if the public body fails to act within the time periods
provided in Section 3 of the Act.

D. Required Form in Which Records Are to be Provided

A public body must supply the record in the medium identified by the requester,
if the record is available in that medium. Section 6(a) of FOIA provides that when
a person requests a copy of a record maintained in an electronic format, the
public body shall furnish it in the electronic format specified by the requester, if
feasible, If it is not feasible to furnish the public records in the specified
electronic format, then the public body shall furnish it in the format in which It is
maintained by the public body, or in paper format at the option of the requester.
In DesPain v. City of Collinsville, 382 Ill. App.3d 572, 888 N.E.2d 163 (5" Dist.
2008), the court held that a requestor was entitied to listen to the original
audiotapes of a city council meeting.

Park District Directories

Section 4 of FOIA requires that each public body shall prominently display at each of its
administrative or regional offices, make avallable. for Inspection and copying, and send
through the mail if requested, each of the following:

A A brief description of the public body, including:

1. a short summary of its purpose;

2. a block diagram of its functional subdivision;

3. the approximate amount of its operating budget;

4, the number and location of all of its separate offices;

5. the approximate number of full and part-time employees; and

6. the identification and membership of all boards, commissions and

committees.




B. A brief description of how and from whom (title and address of employees)
public records may be requested and any fees permitted to be charged to the
public under Section 6 of the Act.

C. A public body that maintains a website shall also post this information on its
website,

VII. List of Records

A. For records created on or after July 1, 1984, a list of records must be made
available to the public for inspection and copying, must be "reasonably” current,
and must be "reasonably" detailed in order to assist the public in obtaining
access to public records.

B. In the event the public body has stored its records in computers, it must provide
the public with a description of how such records may be obtained in a form
comprehensible to persons lacking knowledge of computer language or printout
formats.

C. Coples of notices of denials of FOIA requests must also be maintained, but may
be maintained by department.3

VIII. Fees and Costs

The public body may not charge fees for the first 50 pages of black and white, letter- or
legal-sized coples, and the fee for black and white, letter- or legal-sized copies may not
exceed $0.15 per page. The fee for color or iregular-sized copies may not exceed the
actual cost for reproducing the records. The fee for certification may not exceed $1. In
general, a public body is allowed to charge fees only to reimburse its actual cost for
reproducing and certifying public records, and for the use by the public of equipment of
the public body to copy records; it is not allowed to charge for any staff time necessary
to retrleve, review or copy the records. For example, the charge for making a CD Is the
cost of the blank CD only.

The public body may reduce or waive fees. Excessive fees are considered & denial, such
as charging more for color copies than the cost to reproduce them.

A public body may charge a commercial requester up to $10 per hour for each hour
spent by personnel in searching for and retrieving FOIA reguested records, after the first
8 hours spent. A public body may also charge the commerdal requester the actual cost
of retrieving records from a third-party contracted off-site -storage facility. An
accounting of the fees must be provided to the requester. 5 ILCS 140/6(f) (effective 8-
26-11).




IX.

Exemptions from Inspection and Copying Requirement

A

Section 7(1) Exemptions

There are a number of exemptions under 5 ILCS 140/7(1). The following is a list
of frequently cited exceptions:

(a)

(b)

(©)

Information specifically prohibited from disclosure by federal or state faw
or rules and regulations implementing federal or state law. See Chapter
3.

Information prohibited from disclosure by state law is generally exempt.
This exemption does not apply to a judicial gag order entered pursuant to
a settlement agreement by parties to litigation.”* The recipient of a
federal grand jury subpoena, acting as a public offidial for the State of
Iilinois, may not refuse a request to disclose the subpoena document
under FOIA.E

Private information, as now narrowly defined in Section 2 of FOIA, is
exempt unless its disclosure is required by another provision of FOIA, a
different state or federal law or a court order, FOIA defines "private
information™ as unigue ldentifiers, including a person's social security
number, driver's license number, employee identification number,
biometric identifiers (fingerprints, DNA, etc.), personal financial
information, passwords or other access codes, medical records, home or
personal telephone numbers and personal e-mail addresses. As of this
writing, the PAC is requiring that public bodies cite the exemption for
deleting a person’s date of birth from records as Section 7(1)(c), personal
information, rather than 7(1)(b), private information, because date of
birth is not specifically listed in the definition of private information.
Private information also includes home address and personal license
plates, except as otherwise provided by law or when compiled without
possibiiity of attribution to any person. All birth date deletions must be
sent to the PAC for review and required by Section 9.5(b) of FOIA.

Unwarranted invasion of personal privacy is defined as the disclosure of
information that is highly personal or objectionable to a reasonable
person and in which the subject's right to privacy outweighs any
legitimate public interest in obtaining the information.

(1) What constitutes the unwarranted invasion of privacy under
Section 7(1)(c) Lieberbalancing test:

Even if information falls within a specific exemption, the court
must still make an independent determination as to whether
disclosure would amount to ‘a clearly unwarranted invasion of
personal privacy,’ taking into account (1) the plaintiff's interest in
disclosure, (2) the public interest in disclosure, (3) the degree of
invasion of personal privacy, and (4) the availabiiity of alternative
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(d)

M

means of obtaining the requested information. Lieber v. Board of
Trustees, 176 1il.2d 401, 408-409, 680 N.E.2d 374 (1997).

(2)  Personnel Files:

The previous exemption under FOIA for personnel files and
personal information maintained with respect to employees,
appointees or elected offidals of any public body or applications
for such positions has been ellminated. However, Section 11 of
the Personnel Record Review Act (820 ILCS 40/11) was amended
effective December 1, 2010, to provide that disclosure of
performance evaluations under the Freedom of Information Act
shall be prohibited.

Performance evaluations placed in a Superintendent's file along
with a contract buy-out letter were held by the court to be exempt
from disdosure.’® However, under current FOIA provisions, only
the performance evaluations would be exempt.

Law enforcement records are exempt. This applies only if disclosure
would Interfere with investigations or law enforcement proceedings that
are conducied by the agency that receives the request.

Preliminary drafts, notes, recommendations, memoranda and other
records in which opinions are expressed or policies or actions are
formulated are exempt, except that a spedific record or relevant portion
thereof shall not be exempt when the record is publicly cited and
identified by the head of the public body.

What constitutes preliminary drafts under Section 7(1)(f):

1. Building investigation reports which were preliminary were not
subject to public disclosure.’”

2. A recommendation expressing the sheriff's opinions concerning
the issuance of a liquor license was held to be exempt.™

3. The final report prepared by consultant for the Department of
Commerce and Community Affairs was pre-decisional material
used in the deliberative process. It was therefore "preliminary"
material and exempt from disclosure.'

Trade secrets and other proprietary information are exempt only i it is
furnished under a claim that it Is proprietary, privileged or confidential,
and that disclosure would cause competitive harm to the person or
business, and only insofar as the claim directly applies to the records
requested.
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What does and does not constitute trade secrets and proprietary
information under Section 7(1)(q):

1. A report submitted by a consulting firm for marketing and a report
regarding sales by individual sales agents were not exempt under
this section.?®

2. Ilinois Department of Insurance records consisting of corrective
orders or Insurance company's risk-based capital plans were not
exempt under the provisions of the Insurance Code.?

3. Commercial and financial information that were disclosed
confidentially to the governmental body were exempt from
disclosure.?

The park district may want to note in its RFP's that information contained in
responses to RFP’s will be disclosed unless the proposer marks it
confidential, and it can be held as permitted by law.

(9)

(h)

(i)

Proposals and bids for any contract, grant or agreement, including
information which if it were disclosed would frustrate procurement or give
an advantage to any person proposing to enter into a contractor
agreement with the body, until an award or final selection is made.
Information prepared by or for the body in preparation of a bid
solicitation shall be exemnpt until an award or final selection is made,

Minutes of meetings of public bodies closed to the public as provided in
the Open Meetings Act until the public body makes the minutes available
to the public under Section 2.06 of the Open Meetings Act.

Communications between a public body and an attorney or auditor
representing the public body that would not be subject to discovery in
litigation (attorney/client privileged communications), and materials
prepared or compiled by or for a public body in anticipation of a criminal,
civil or administrative proceeding upon the request of an attorney
advising the public body, and materials prepared or compiled with respect
to internal audits of public bodies.

Pocuments submitted in conjunction with a request for an Attorney
General's opinion may be exempt from disclosure under some
circumstances but a public agency's conclusory affidavits were insufficient
to meet agency's burden of proof.”
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(m)

Records relating to a public body's adjudication of employee grievances
or disdplinary cases; however, this exemption shall not extend to the
final outcome of cases in which discipline is imposed.

Records relating to collective negotiating matters between public bodies
and their employees or representatives, except that any final contract or
agreement shall be subject to inspection and copying.

The records, documents and information relating to real estate purchase
negotiations until those negotiations have been completed or otherwise
terminated. With regard to a parcel involved in a pending or actually and
reasonably contemplated eminent domain proceeding under the Eminent
Domain Act, records, documents and Information relating to that parcel
shall be exempt except as may be aliowed under discovery rules adopted
by the lilinois Supreme Court. The records, documents and information
refating to a real estate sale shail be exempt until a sale is consummated.

Records and documents relating to real estate purchase negotiations, a
parce! of land to be acquired by eminent domain or a real estate sale are
generally exempt. However, to fall within the exemption, a site must be
specifically identified and be the subject matter of actual negotiations.?*

Any and all proprietary information and records related to the operation
of an intergovernmental risk management association or self-insurance
pool or jointly self-administered health and accident cooperative or pool.
Insurance or self-insurance (including any intergovernmental risk
management assoclation or self-insurance pool) daims, loss or risk
management information, records, data, advice or communications.

/~: See recent Public Access Opinion 11-004.

(n)

Vulnerability assessments, security measures and response policies or
plans that are designed to identify, prevent or respond to potential
attacks upon a community’s population or systems, faciliies or
installations, the destruction or contamination of which would constitute a
clear and present danger to the health or safety of the community, but
only to the extent that disclosure could reasonably be expected to
Jeopardize the effectiveness of the measures or the safety of the
personnel who implement them or the public. Information exempt under
this item may include such things as details pertaining to the mobilization
or deployment of personnel or equipment, to the operation of
communication systems or protocols or to tactical operations.

Former (w) was deleted - There is no longer an exemption for

information related solely to the Internal personnel rules and practices of
a public body.
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éﬁé Public Act 097-0385, effective 8-15-11, restores the exemptions for minors
“%17 participating in park district programs:
(dd) The names, addresses or other personal information of persons who
are minors and are also participants and registrants in programs of park
districts, forest preserve districts, conservation districts, recreation
agencies and special recreation associations.

(ee) The names, addresses or other personal information of participants
and registrants in programs of park districts, forest preserve districts,
conservation districts, recreation agencies and special recreation
assoclations where such programs are targeted primarily to minors.

B. Section 7.5. Statutory Exemptions

The new Section 7.5 contalns exemptions that are granted by other statutes, but
is NOT a comprehensive list of confidentiality statutes which take precedence
over FOIA, Relevant exemptions inciude:

(a)

(b)

ne
N

©

(d)

(e)

(f)

All information determined to be confidential under Section 4002 of the
Technology Advancement and Development Act.

Firm performance evaluations under Section 55 of the Architectural,
Engineering, and Land Surveying Qualifications Based Selection Act.

Ji\; Please note this relates to state projects, not local government selection
%7 statutes,

Information the disclosure of which is exempted under the State Officials
and Employees Ethics Act, and records of any lawfully created State or
local inspector general's office that would be exempt if created or
obtained by an Executive Inspector General's office under that Act.

Law enforcement officer identification information or driver identification
information compiled by a law enforcement agency or the Department of
Transportation under Section 11-212 of the lllinois Vehicle Code.

Information that is prohibited from being disclosed under Section 4 of the
Illinois Health and Hazardous Substances Registry Act.

Information prohibited from being disclosed by the Personnel Records
Review Act.
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X.

Denial of Request for Records

A

Content of the Denial
A denial must be in writing to the person reguesting information, contalning:

i. The decision to deny;

2. The reasons for the denial Including a detailed factual basis for the
application of any exemption claimed;

3. The names and titles of each person responsible for the denlal;

4, The person's right to review by the Public Access Counselor and the
address and phone number for the Public Access Counselor AND the
person's right to judicial review; and

5. If request denied on the basis of an exemption, the notice of denial must
specify the exemption.

:2,  The public body has the burden of proving, through a detailed justification,
which records in question fall within the exemption that It has claimed.”

)
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A response to a FOIA that no such records exist is NOT a denial and should
not be listed in the response as a denial. See the sample FOIA Response at
the end of this chapter.

Review of a Denial by the Public Access Counselor

A,

Time Frame to Request Review by the PAC

Under Section 9.5 of FOIA, a person whose request to inspect or copy a public
record is denied may, within 60 days, file a written request for review with the

PAC.

The PAC Review Process

Once a request for a FOIA denial review is filed in writing to the PAC, the PAC
will determine if further action is warranted. If the allegation Is unfounded, they
notify requester and public body no further action shall be taken by the PAC. If
warranted to review, then PAC forwards within 7 business days after receipt the
request to the public body for specific records. The public body shall furnish
copies of the requested records within 7 business days and fully cooperate. The
Attorney General has subpoena powers with respect to any person or public
body having knowledge of or records pertalning to the denial review. The PAC
may not disclose records of the public body as part of the review process to the
extent that the public body claims that those records are exempt to the extent
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clalmed. Within the same 7 business days, the public body may answer the
allegations in a letter, brief or memorandum. The answer (may be redacted if
necessary) -is given to the reguester, and they may respond within 7 working
days.

4“3 Because the public body’s appeal of the Public Access Counselor’s binding

*=%" opinion is under administrative review, the public body will not be able to
submit to the court any information or arguments not presented to the PAC.
Attorney advice in responding to inquiries from the PAC is crucial in ensuring
a full and complete record for the court to review.

C. The PAC's Response Time Frame

The PAC shall issue a binding opinion within 60 days after the request for review
unless a request for extension of 21 business days is noticed. The binding
opinion shall make findings of fact and conclusions of law and shall be issued to
the requester and public body. The binding opinion is subject to administrative
review by either party. A binding opinion issued by the Attorney General shall be
considered final for purpose of administrative review, An action for
administrative review of a binding opinion shall be commenced in Cook or
Sangamaon County.

D. The PAC May Use Alternate Resolution Processes

The Attorney General has discretion to choose to resolve a request for review by
mediation or other means. The decision not to issue an opinion is not
reviewable. If a violation occurred, the public body shall comply with the
directive or initiate administrative review proceedings.

E. Immunity for Public Bodies

A public body that discloses records in accordance with a binding opinion of the
Attorney General is immune from all liability and is not liable for penalties under
FOITA.

F. A Civil Suit Terminates the PAC's Review

If the requester files a civil suit with respect to the same denial, then the PAC
takes no further review action and notifies the public body.

G. Advisory Opinions by the PAC/Attorney General

The Attorney General may issue advisory opinions with regard to FOIA
compliance when requested in writing from the head of the public body or its
attomey. Reliance on the advisory opinion in good faith excuses liability for
penalties under FOIA.




XII. Judicia! Remedies

A.

Types of Actions

A requestor may proceed directly to court to challenge a denial by a public body.
The requestor may seek injunctive relief and declaratory relief. Any public body
that denies a record has the burden of proving that it is exempt by clear and
convincing evidence. There is no specific statute of limitations for the
requester’s filing of such an action under FOIA.

Judicial relief must be sought from the public body itself, not the individual
whose records are sought.?

Attorney’s Fees Must Be Awarded to a Prevailing Requestor

The court is required to award attorney’s fees to the person seeking records that
prevails in court, The court is to consider the degree to which the relief obtained
relates to the relief sought in determining the amount of fees awarded.

If the court determines a public body willfully and intentionally failed to comply
with FOIA or otherwise acted in bad faith, the court shall impose upon the public
body a civil penalty of not less than $2,500 nor more than $5,000 for each
occurrence.

An award of attorney fees under the Act will not be disturbed absent an abuse of
discretion.?

If the records are not sought under the Act, attorney's fees may not be
awarded.”® An attorney may not represent himself and obtain fees.”® Pro se
litigants are not entitled to attorney’s fees.™

If the public body fails to provide the records in a timely manner, the requester
may bring suit. Production of the records can moot the substantive claim, but
attorney's fees may still be awarded if the requester has "substantially prevailed"
in the litigation.™

XIII. Relationship Between the Freedom of Information Act and Other Causes of

Action

A.

Liability of the Requestor for Use of Information Obtained under FOIA

FOIA only pertains to the availability of information. The use of the information
by the re%uester may result in an adverse action being brought against the
requestor.

Is Materlal Exempt from FOIA Exempt from Discovery in a Court Action?
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10.

11.

12.
13.

14,

There is a relationship between the exemptions under the Act and discovery
requests in civil proceedings. A limited privilege from discovery may parallel
FOIA's exemptions; however, the governing legal tests may require discovery
disclostire even when FOIA's exemptions apply.™
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240 1I.App.3d 314, 607 N.E.2d 1255 (1% Dist. 1992). Foucation Labor Rel, Bd. v.
District No. 208, 132 1ll.2d 29, 547 N.E.2d 182 (1989) (materials which relate to
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discovery). ‘

Chapter 3 - FOIA and Confidentiality Requirements

The following is a surmmary of various state and federal statutes and regulations that
REQUIRE certain public records be kept confidential. These statutes take precedence
over FOIA, and should be cited as exempt from FOIA pursuant to Sec. 7(1)(a),
information specifically prohibited from disclosure by federal or state law or rules and
regulations implementing federal or state law.

HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA) PUB,
LAW NO. 104-191, §§ 262,264: 45 C.F.R. §§160-164

Who Must Folfow This Law. Entities that must follow the Privacy Rule are called
covered entities. Covered entities inciude:

Health Plans, including health insurance companies, HMQs, company health
plans and certain government programs that pay for health care, such as
Medicare and Medicaid.

Protected Heafth Information. The Privacy Rule protects all “Individually
identifiable health information" held or transmitted by a covered entity or its
business associate, in any form or media, whether electronic, paper or oral. The
Privacy Rule calls this information "protected health information (PHI})."

“Individually identifiable health Information” Is Information, Including
demographic data, that relates to:
¢ the individual's past, present or future physical or mental health or
condition,
¢ the provision of health care to the individual, or
e the past, present or future payment for the provision of health care to the
individual (such as employees’ health insurance contribution payments),
and that identifies the Individual or for which there is a reasonable basis to
believe it can be used to identify the individual. Individually identifiable health
information includes many common Identifiers {e.g., name, address, birth date,
Social Security Number).

Authorization. A covered entity must obtain the individual’s written authorization
for any use or disclosure of protected health information that is not for
treatment, payment or health care operations or otherwise permitted or required
by the Privacy Rule.
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ABUSED AND NEGLECTED CHILD REPORTING ACT (325 ILCS 5/}

325 ILCS 5/11

All records concerning reports of child abuse and neglect or records
concerning referrals under this Act and all records generated as a
result of such reports or referrals shall be confidential and shall not be
disclosed except as specifically authorized by this Act or other
applicable law. It is a Class A misdemeanor to permit, assist or encourage the
unauthorized release of any information contained in such reports, referrals or
records.

Nothing contained in this Section prevents the sharing or disclosure of records
relating or pertaining to the death of a minor under the care of or receiving
services from the Department of Children and Family Services and under the
jurisdiction of the juvenile court with the juveniie court, the State's Attorney, and
the minor's attorney.

325 ILCS 5/4

Persons required to report; privileged communications; transmiiting false report.
Any physician, resident, intern, hospital, hospital administrator and personnel
engaged in examinatlon, care and treatment of persons, surgeon, dentist, dentist
hygienist, osteopath, chiropractor, podiatrist, physician assistant, substance
abuse treatment personnel, funeral home director or employee, coroner, medical
examiner, emergency medical technician, acupuncturist, aisis fine or hotline
personnel, school personne! (including administrators and both certified and non-
certified school employees), educational advocate assigned to a child pursuant to
the School Code, member of a school board or the Chicago Board of Education
or the governing body of a private school (but only to the extent required in
accordance with other provisions of this Section expressly concerning the duty of
school board members to report suspected child abuse), truant officers, sodal
worker, social services administrator, domestic violence program personnel,
registered nurse, licensed practical nurse, genetic counselor, respiratory care
practitioner, advanced practice nurse, home heaith aide, director or staff
assistant of a nursery school or a child day care center, recreational program or
facility personnel, law enforcement officer, licensed professional counselor,
licensed clinical professional counselor, registered psychologist and assistants
working under the direct supervision of a psychologist, psychiatrist, or field
personnei of the Department of Healthcare and Family Services, Juvenile Justice,
Public Health, Human Services (acting as successor to the Depattment of Mental
Health and Developmental Disabllities, Rehabilitation Services or Public Aid),
Corrections, Human Rights, or Children and Family. Services, supervisor and
administrator of general assistance under the Illingis Public Aid Code, probation
officer, animal control officer or Illinols Department of Agricuiture Bureau of
Animal Health and Welfare field investigator, or any other foster parent,
homemaker or child care worker having reasonable cause to believe a child
known to them in their professional or official capacity may be an abused child or
a neglected child shall immediately report or cause a report to be made to the
Department.




Any person who knowingly and willfully violates any provision of this Sectlon
other thah a second or subsequent violation of transmitting a false report as
described in the preceding paragraph is guilty of a Class A misdemeanor for a
first violation and a Class 4 felony for a second or subsequent violation; except
that if the person acted as part of a plan or scheme having as its object the
prevention of discovery of an abused or neglected child by lawful authorities for
the purpose of protecting or insulating any person or entlty from arrest or
prosecution, the person is guiity of a Class 4 felony for a first offense and a Class
3 felony for a second or subsequent offense (regardless of whether the second
or subsequent offense Involves any of the same facts or persons as the first or
other prior offense).

PERSONNEL RECORD REVIEW ACT (820 ILCS 40/)

820 ILCS 40/7

(1)  An employer or former employer shall not divuige a disciplinary report,
letter of reprimand or other disciplinary action to a third party, to a party
who is not a part of the employer's organization or to a party who is not a
part of a labor organization representing the employee, without written
notice as provided in this Section.

(2) The written notice to the employee shall be by firstclass mail to the
employee's last known address and shall be mailed on or before the day
the information is divulged.

(3)  This Section shall not apply if:.

(a) the employee has specifically waived written notice as part of a
written, signed employment application with ancther employer;

(b)  the disclosure is ordered to a party in a legal action or arbitration;
or

() Information is requested by a government agency as a resuit of a
claim or complaint by an employee, or as a result of a criminal
investigation by such agency.

820 ILCS 40/8

An employer shall review a personnel record before releasing information to a
third party and, except when the release is ordered to a party in a legal action or
arbitration, delete disciplinary reports, letters of reprimand or other records of
disciplinary action which are more than 4 years old.

820 ILCS 40/11

Public Act 096-1483, which became effective December 1, 2010, amended Sec.
11 of the Personnel Record Review Act to provide that “This Act shall not be
construed to diminish a right of access to records already otherwise provided by
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law, provided that disclé F performance evaluations under the Freedo

Information Act shall _be prohibited.” [new portion underiined]

A Public Act 096-1483 is NOT an amendment to FOIA; it is a PROHIBITION of

-+ disclosure under FOIA. Any FOIA request for an employee’s performance
evaluation shoulid be denled pursuant to 5 ILCS 140/7(1)(a) "Information
specifically prohibited from disclosure by federal or State law or rules and
reguiations impiementing federal or State law.”

Great care needs to be taken to comply with Public Act 096-1483, as the
Personnel Record Review Act carrles both criminai and divil penalties for violating
the Act, and in some drcumstances attorney’s fees. 820 ILCS 40/12 provides:

(3)  The Director of Labor or his authorized representative shall administer
and enforce the provisions of this Act. The Director of Labor may issue
rules and regulations necessary to administer and enforce the provisions
of this Act.

(b) If an employee alleges that he or she has been denied his or her rights
under this Act, he or she may file 2 complaint with the Department of
Labor. The Department shall investigate the complaint and shall have
authority to request the issuance of a search warrant or subpoena to
inspect the flles of the employer, if necessary. The Department shall
attempt to resolve the complaint by conference, conciliation or
-persuasion. If the complaint is not so resolved and the Department finds
the employer has violated the Act, the Department may commence an
action in the dreuit court to enforce the provisions of this Act including an
action to compel compliance. The circuit court for the county in which
the complainant resides, in which the complzainant is employed or in
which the personnel record is maintained shall have jurisdiction in such
actions.

(c)  If an employer violates this Act, an employee may commence an action in
the circult court to enfarce the provisions of this Act, including actions to
compel compliance, where efforts to resolve the employee's compiaint
concerning such violation by conference, conciliation or persuasion
pursuant to subsection (b) have failed and the Department has not
commenced an action in clrcuit court to redress such violation. The |
drcuit court for the county in which the complainant resides, in which the
complainant is employed or in which the personnel record Is maintained
shall have jurisdiction in such actions.

(d)  Failure to comply with an order of the court may be punished as
contempt. In additlon, the court shall award an employee prevailing in an
action pursuant to this Act the following damages:

(1)  Actual damages plus costs.
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(e)
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(d)

(e)

G

(2)  For a willful and knowing violation of this Act, $200 plus costs,
reasonable attorney's fees and actual damages.

Any employer or his agent who violates the provisions of this Act is guilty
of a petty offense.

Any employer or his agent, or the officer or agent of any private
employer, who discharges or in any other manner discriminates against
any employee because that employee has made a complaint to his
employer, or to the Director or his authorized representative, or because
that employee has caused to be Instituted or is about to cause to be
instituted any proceeding under or related to this Act, or because that
employee has testified or is about to testify in an investigation or
proceeding under this Act, is guilty of a petty offense.

CS 40/12

If an employer violates this Act, an employee may commence an action in
the circuit court to enforce the provislons of this Act, including actions to
compel compliance, where efforts to resolve the employee's complaint
concerning such violation by conference, conciliation or persuasion
pursuant to subsection (b) have failed and the Depariment has not
comimenced an action in circuit court to redress such violation, The circuit

court for the county in which the complainant resides, in which the

complainant is employed or in which the personnel record is maintained
shall have jurisdiction in such actions.

Failure to comply with an order of the court may be punished as
contempt. In addition, the court shall award an employee prevailing in an
action pursuant to this Act the following damages:

(1)  Actual damages plus costs.

(2) For a wiliful and knowing violation of this Act, $200 plus costs,
reasonable attorney's fees and actual damages.

Any employer or his agent who violates the provisions of this Act is guilty
of a petty offense.

Any employer or his agent, or the officer or agent of any private
employer, who discharges or in any other manner discriminates against
any employee because that employee has made a complaint to his
employer, or to the Director or his authorized representative, or because
that employee has caused to be instituted or is about to cause to be
instituted any proceeding under or related to this Act, or because that
employee has testified or is about to testify in an Investigation or
proceeding under this Act, Is guilty of a petty offense.
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IDENTITY PROTECTION ACT, Public Act 096-0874 - effective 6-1-10

Aithough FOIA provides an exemption for personal identifiers, the public body is
not required under FOIA to assert an exemption. This Act generally prohibits
local governments from disclosing, using or collecting social security
numbers, and more specifically prohibits local governments from publicly
displaying, printing on cards required to access services, require non-encrypted
transmittai over the Internet, print it on any mailing to the individual unless
otherwise required to do so and if required cannot be visible on the envelope.

Sectign 15. Public inspection and copying of documents. Notwithstanding any
other provision of this Act to the contrary, a person or State or local govemment
agency must comply with the provisions of any other State law with respect to
allowing the pubiic inspection and copying of information or documents
containing all or any portion of an individual's social security number. A person
or State or local government agency must redact social security numbers from
the information or documents before allowing the public inspection or copying of
the information or documents.

Section 30. Ernbedded sodial security numbers. Beginning December 31, 2009,
no person or State or local government agency may encode or embed a social
security number In or on a card or document, including, but not limited to, using
a bar code, chip, magnetic strip, RFID technology or other technology, in place
of removing the social security number as required by this Act.

Section 35. Identity-protection policy; local government.

(a) Each local government agency must draft and approve an identity-
protection policy within 12 months after the effective date of this Act.
[Qune 1, 2011} The policy must do all of the following:

(1)  Identify this Act.

(2) Require all employees of the local government agency identified
as having access to sodal security numbers in the course of
performing their duties to be trained to protect the confidentiality
of social security numbers. Training should Include instructions on
the proper handling of information that contains social security
numbers from the time of collection through the destruction of the
information.

(3) Direct that only employees who are required to use or handle
information or documents that contain social security numbers
have access to such information or documents.

(4)  Require that social security numbers requested from an individual
be provided in @ manner that makes the social security number
easily redacted If required to be released as part of a public
records reqguest.
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(5)  Require that, when collecting a social security number or upon
request by the individual, a statement of the purpose or purposes
for which the agency is collecting and using the social security
number be provided.

(b)  Each local government agency must file a written copy of its privacy
policy with the governing board of the unit of local government within 30
days after approval of the policy. Each local government agency must
advise its employees of the existence of the policy and make a copy of
the policy avallable to each of its employees and must also make its
privacy policy avallable to any member of the public, upon request. If a
local government agency amends its privacy policy, then that agency
must file a written copy of the amended policy with the appropriate entity
and must also advise its employees of the existence of the amended
policy and make a copy of the amended policy available to each of its
employees.

(©) Each local government agency must implement the components of its
identity-protection policy that. are necessary to meet the requirements of
this Act within 12 months after the date the identity-protection policy is
approved. This subsection (c) shall not affect the requirements of
Section 10 of this Act.

Section 45. Violation. Any person who intentionally viclates the prohibitions in
Section 10 of this Act is guilty of a Class B misdemeanor.

FAIR CREDIT REPORTING ACT, 15 U.S.C. § 1681, ef seq.

On October 31, 2007, a number of federal agencies jointly issued final rules and
guidelines as required by the Fair and Accurate Credit Transactions Act of 2003
(FACT Act). The final rules require a creditor that holds any consumer account,
or other account for which there is a reasonably foreseeahle risk of identity theft,
to develop and implement an Identity Theft Prevention Program for combating
identity theft in connection with new and existing accounts, 15 U.S.C. § 1691a,
subsection (€) defines “creditor” as any person who regularly extends, renews or
continues credit, and subsection (f) defines "person” to include a government or
govemnmental subdivision or agency. If you provide services to customers and
bill for those services, you are a creditor subject to FACT Act regulations.

The final rules became effective January 1, 2008, and covered creditors were
originally to comply with the rules by November 1, 2008. The Federal Trade
Commission suspended enforcement of the new "Red Flags Rule”
several times, most recently on May 28, 2010, the FTC announced that
at the request of several members of Congress, the Federal Trade
Commission is further delaying enforcement of the "Red Flags” Rule
through December 31, 2010, while Congress considers legislation that
would affect the scope of entities covered by the Rule. The FTC
previously announced in October 2009 that at the request of certain members of
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Congress, It was delaying enforcement of the Rule until June 1, 2010, for the
specific purpose of allowing Congress sufficient time to finalize legislation that
would 'limit the scope of businesses covered by the Rule. At the time of the
October 2009 announcement, the House of Representaiives had already
unanimously approved HR 3763, a bill that would exempt from the coverage of
the Red Flags Ruie any health care, accounting or legal practice with 20 or fewer.
employees, as well as certain other businesses. The Senate has not yet passed
similar legislation.

FREEDOM OF INFORMATION ACT, 5 ILCS 140/

5 ILCS 140/2.10

Reguires redaction of employees' addresses, telephone numbers and
social security numbers from certified payroll records submitted under the
Prevalling Wage Act.

5-1LCS 140/7(1)(b)

Although FOTA now explicitly provides that settlement agreements are public
records provided that information exempt from disclosure under Section 7 of this
Act may be redacted [5 ILCS 140/2.20], various statutes require redaction of
certain information from settlement agreements, such as sodial security numbers
[5 ILCS 179/ Identity Protection Act]. Also, private information such as a home
address and phone number should be redacted under the private Information
FOIA exemption

5 ILCS 140/2.15(d)

Arrest reports and criminal history records — The information required to be
provided under this provision does not include information subject to the
confidentiality provisions for arrest records of the Juvenile Court Act of 1987,

JUVENILE COURT ACT OF 1987 (705 ILCS 405/)

The Juvenile Court Act provides for the maintenance of law enforcement records
relating to the arrest of minors. Such records are confidential, not available to
the general public and must be maintained separately from other law
enforcement records. Release of these records, both under FOIA and in
response to a clvil subpoena, Is to be determined by the presiding juvenile court
judge.

The Juvenile Court Act provides that a civil subpoena is NOT a court order
authorizing release of juvenile law enforcement records. Any release of
such records not authorized by the Juvenlle Court Act needs to be
accompanied by an order of the presiding juvenile court judge. Wae
recommend that you contact your attorney to revlew any such subpoenas or
orders.
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The following are relevant excerpts from the Juvenile Court Act.

705 ILCS 405/1-7

Section 1-7. Confidentiality of law enforcement records.

(A)

@

()

Inspection and copying of law enforcement records maintained by law
enforcement agencies that relate to a minor who has been arrested or
taken Into custody before his or her 17" birthday shall be restricted to
the following:

[Any local, State or federal law enforcement officers, Prosecutors,
probation officers, Depariment of Children and Family Services
child protection investigators, school officials]

The records of law enforcement officers, or of an independent agency
created by ordinance and charged by a unit of local government with the
duty of investigating the conduct of law enforcement officers, concerning
all minors under 17 years of age must be maintained separate from the
records of arrests and may not be open to public inspection or their
contents disclosed to the public except by order of the court presiding

over matters pursuant to this Act or when the institution of criminal.

proceedings has been permitted or required under Section 5-805 or such
a person has been convicted of a crime and is the subject of pre-sentence
Investigation or proceedings on an application for probation or when
provided by law. For purposes of obtaining documents pursuant to this
Section, a civil subpoena is not an order of the court.

Law enforcement officers, and personnel of an Independent agency
created by ordinance and charged by a unit of local government with the
duty of investigating the conduct of law enforcement officers, may not
disclose the identity of any minor in releasing information to the general
public as to the arrest, investigation or disposition of any case involving a
minor.

705 ILCS 405/1-8

Section 1-8. Confidentiality and accessibility of juvenile court records.

(A)

Inspection and copying of juvenile court records relating to a minor who
is the subject of a proceeding under this Act shall be restricted to the
following:

(1)  The minor who is the subject of record, his parents, guardian and
counsel,
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(2) Law enforcement officers and law enforcement agencles when
such information Is essential to executing an arrest or search
warrant or other compulsory process, or to conducting an ongoing
investigation or relating to a minor who has been adjudicated
deiinquent and there has been a previous finding that the act
which constitutes the previous offense was committed in
furtherance of criminal actlvities by a criminal street gang.

705 ILCS 405/5-905

Section 5905, Law enforcement records.

(1)

(5

(6)

Law Enforcement Records. Inspection and copying of law enforcament
records maintalned by law enforcement agencies that relate to a minor
who has been arrested or taken into custody before his or her 17™
birthday shall be restricted to the following and when necessary for the
discharge of their official duties:

[Judges, law enforcement officers, probation officers or
prosecutors; the minor, the minor's parents or legal guardian
and their attorneys, officials of the Department of Children
and Family Services or the Department of Human Services,
school officials)

The records of law enforcement officers, or of an independent agency
created by ordinance and charged by a unit of local government with the
duty of investigating the conduct of law enforcement officers, conceming
all minors under 17 years of age must be maintained separate from the
records of adults and may not be open to public inspection or their
contents disclosed to the public except by order of the court or when the
institution of criminal proceedings has been permitted under Section
5-130 or 5-805 or required under Section 5-130 or 5-805 or such a person
has been convicted of a crime and is the subject of pre-sentence
investigation or when provided by law.

Except as otherwise provided in this subsection (6), law enforcement
officers, and personnel of an independent agency created by ordinance
and charged by a unit of local government with the duty of investigating
the conduct of law enforcement officers, may not disclose the identity of
any minor in releasing information to the general public as to the arrest,
investigation or disposltion of any case involving a minor,
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Sample Ordinance Establishing Requlations
for Commissioners’ Electronic Attendance at Park Board Meetings

ORDINANCE NO.

ORDINANCE ESTABLISHING REGULATIONS FOR ELECTRONIC ATTENDANCE
AT PARK BOARD MEETINGS

WHEREAS, effective January 1, 2007, pursuant to P.A. 94-1058, the Open Meetings Act
(5 ILCS 120/1 et seq.) has been revised to permit electronic attendance at meetings of public
bodies; and

WHEREAS, the Board of Park Commissioners of the Park District,
County, Illinois (the "Park District™), believes and hereby declares that it Is in the best Interests
of the Park District to allow electronic attendance by Park Commissioners at Park Board
meetings, subject to certain conditions; and

WHEREAS, before electronic attendance may be permitted, procedural rules must be
adopted by the Board of Park Commissioners;

NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF PARK
COMMISSIONERS OF THE PARK DISTRICT, COUNTY, ILLINOIS, AS
FOLLOWS:

SECTION ONE: The foregoing recitals shall be, and they are hereby Incorporated hereln
as If fully set forth within this Section One.

SECTION TWO: The following regulations shall apply to electronic attendance at
meetings of the Board of Park Commissioners of the Park District (the "Board"):

i If a quorum of the members of the Board is physically present as required by Section
2.01 of the Open Meetings Act (5 ICLS 120/2.01), the Board may allow a physically
absent Park Commissioner to attend a Park District Board meeting by other means if the
Park Commissioner is prevented from physically attending because of: (a) personal
fiiness or disability; (b) employment purposes or the business of the public bady; or (c)
a family or other emergency; provided no Park Commissioner may attend a Board
meeting by other means more than ____ times in any calendar year. [The limitation on
number of meetings is not required by statute, but many Park Districts wish to limit the
number, which Is permissible under the statutes]

2. "Other means," as used in these regulations, shall mean by video or audio conference.
3. If a Park Commissioner wishes to attend a meeting by other means, the Park

Commissioner must notify the recording secretary of the Park District within ___ hours
before the meeting unless advance notice is impractical.
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4. Park Commissioners may participate by other means at either an open meeting or a
closed meeting of the Board.

5. Written minutes of all Board meetings, whether open or dosed, shail include whether
the Park Commissioners were physically present or present by means of audio or video
conference.

6. As the first item of business, the Park Commissioners who are physically in attendance

at a Park Board meeting shall determine, by majority vote, whether a Park
Commissioner who is not physicaily in attendance may participate in that meeting by
other means.

SECTION THREE: Any and al! policies, resolutions or ordinances of the Park District
which may conflict with this ordinance shall be, and they are hereby, repealed.

SE FOUR: This ordinance shall be in full force and effect from and after Its
passage and approval in the manner provided by law.

PASSED THIS _____ day of __ y 20
AYES:
NAYS:
ABSENT:
APPROVED THIS ______ day of , 20

ATTEST:

President, Board of Park Commissioners Secretary, Board of Park Commissioners
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Sample Procedural Rules for Allowing the Public to Address the Board

Public participation at village meetings Is encouraged. A period of time at each regular meeting
of the Village Board shall be made available for public comments. A citizen shall be permitted to
speak upon being recognized by the Chairperson. The citizen shall stand (if possible), state
his/her name and address prior to making comments, and limit speaking to no more than five
(5) minutes, unless additional time Is granted by the Chairperson. Should comments of a
personal or derogatory nature.be expressed, the Chair may immediately terminate the
opportunity to speak.

No person who is not & Board Member shall address the Board without the consent of the
majority of the members present, subject to the following rules and regulations:

A.

Public participation on non-agenda items shall be limited to thirty (30) minutes of the
meeting; however, the Board may extend the time for the non-agenda public portion
upon motion.

Consent shall not be required to address the Board during the public portion of the
meeting.

Requests to address the Board shall be limited to formal meetings.

The subject of comment of the public directed to the Board on agenda items shall be
restricted to residents first and then non-residents.

After the termination of the public portion of the meeting, no person shall be allowed

to address the Board except in response to a specific request or guestion from the
Board. .
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Sample Ordinance Establishing Regulations
for Public Participation During Park Board Meetings

ORDINANCE NO.

ORDINANCE ESTABLISHING REGULATIONS FOR PUBLIC
PARTICIPATION DURING PARK BOARD MEETINGS

WHEREAS, the Board of Park Commiissioners of the ____ __ Park District, ____
County, Illinois (the "Park District"), believes and hereby declares that it is in the best interests
of the Park District to encourage pubiic participation during Park Board meetings but to impose
certain rules in order to ensure that such participation does not disrupt such meetings;

NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF PARK
COMMISSIONERS OF THE PARK DISTRICT, COUNTY, ILLINOIS, AS
FOLLOWS:

SECTION ONE: The foregoing recitals shall be, and they are hereby incorporated herein
as if fully set forth within this Section One.

SECTION TWO: The following rules shall apply to public participation at meetings of
the Board of Park Commissioners of the _ Park District (the "Board"):

1. Public participation at Park Board meetings is encouraged. A period of time at each
regular meeting of the Park Board shall be made avallable for public comments and shall
be designated on each agenda as "COMMENTS FROM THE PUBLIC.”

2. A person shall be permitted to speak upon being recognized by the Chalrperson. The
person shall stand (if possible), state his/fher name and address prior to making
comments, and limit speaking to no more than three (3) minutes, unless additional time
is granted by the Chairperson. Each person will be permitted to speak only once.

3. All speakers shall address their comments to the Chairperson. The Chairperson may
request that the appropriate member of the Park Board or staff respond to the
comment.

4, The Chairperson shall preserve order and decorum. The Chairperson shall decide all

questions of order.

5. When addressing the Park Board, members, administrative officers and other persons
permitted to speak shall confine their remarks to the matter at hand and avoid personal
remarks, the impugning of motives and merely contentious statements. If any person
indulges in such remarks or otherwise engages in conduct injurious to the harmony of
the Park Board and the meeting, the Chairperson may immediately terminate the
opportunity to speak. This decision is at the discretion of the Chairperson or upon the
affirmative vote of two-thirds (%/s) of the park board commissioners present. Any

<
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person, except a member of the Board, who engages in disorderly conduct during a
meeting may be ejected from the meeting upon motion passed by a majority of the
Board present.

SECTION THREE: The following shall be posted on the Park District’s website and
posted by the door of the meeting:

CITIZENS' GUIDE TO ADDRESSING THE PARK BOARD:

Anyone wishing to speak under the agenda item entitled, *Comments from the
Public” shall adhere to the foliowing guidelines:

1. A person shall be permitted to speak upon being recognized by the
Chairperson. Please stand (if possible), announce your name and address before
commencing. All comments under COMMENTS FROM THE PUBLIC are limited
three (3) minutes, and each person shall only be permitted to speak once.

2. All speakers shall address their comments to the Chalrperson. The
Chairperson may request that the appropriate member of the Park Board or staff
respond to the comment.

3. The Chairperson shall preserve order and decorum. The Chairperson
shall decide all questions of order.

4, When &ddressing the Park Board, members, administrative officers and
other persons permitted to speak shall confine their remarks to the matter at
hand and avoid personal remarks; the impugning of motives and merely
contentious statements. If any person indulges in such remarks or otherwise
engages in conduct Injurious to the harmony of the Park Board and the meeting,
the Chairperson may immediately terminate the opportunity to speak. This
decision is at the discretion of the Chairperson or upon the affirmative vote of
two-thirds (%/3) of the park board commissioners present. Any person, except a
member of the Board, who engages in disorderly conduct during a meeting may
be ejected from the meeting upon motion passed by a majority of the Board
present.

5. Please do not repeat comments that have already been made by others.

SECTION FOUR: Any and all policies, resolutions or ordinances of the Park District
which  may conflict with this ordinance shall be, and they are hereby, repealed.

SECTION FIVE: This ordinance shall be in full force and effect from and after its
passage and approval in the manner provided by [aw.
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PASSED THIS day of
AYES:
NAYS:
ABSENT:
APPROVED THIS _ day of

, 20

ATTEST:

President, Board of Park Commissioners

Secretary, Board of Park Commissioners
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Sample Resolution Regarding Review and Release of Closed Session Minutes

RESOLUTION NO.

RESOLUTION AUTHORIZING RELEASE OF
CERTAIN EXECUTIVE SESSION MINUTES

WHEREAS, pursuant to 5 ILCS 120/2.06(d), Board of Commissioners have met and
reviewed the minutes of all meetings of the Board of Commissioners that had been closed to
the public; and

WHEREAS, the Board of Commissioners hereby find and declare that the minutes for
executive sessions held on certain dates no longer require confidential treatment;

NéW, THEREFORE, BE IT RESOLVED BY THE BOARD OF PARK COMMISSIONERS OF
THE PARK DISTRICT, COUNTY, ILLINOIS, AS FOLLOWS:

SECTION ONE: The recitals set forth hereinabove shall be and they are hereby
incorporated as if said reditals were fully set forth within this Section One.

SECTION TWQ: The Board of Commissioners find and hereby declare that executive
session minutes or parts thereof of the following dates no longer require confidential treatment
and can be released at this time:

[list dates of minutes and if partial, which portion can be released]

SECTION THREE: The Board of Commissioners find and hereby declare that the
executive session minutes or parts thereof for the following dates cannot be released at this
time because it remains necessary to protect the public interest or the privacy of an individual
to keep said minutes confidential:

{list dates of minutes and if partial, which portion cannot be released]

SECTION FOUR: Any and all polldles or resolutions of the Park District in
conflict with the provisions of this resolution shalt be and are hereby repealed.

SECTION FOUR: This resolution shall be in full force and effect from and after its
passage and approval in the manner provided by law.




PASSED THIS day of . 20

AYES:
NAYS:
ABSENT:

APPROVED THIS day of ;20

ATTEST:

President, Board of Park Commissioners  Secretary, Board of Park Commissioners
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Sample Resolution Designating Persons to Receive OMA Training

RESOLUTION NO.
RESOLUTION DESIGNATING PERSONS TO RECEIVE
ILLINOIS OPEN MEETINGS ACT TRAINING

WHEREAS, the Open Meetings Act reguires a public body to designate one or more
employees, officers or members to receive electronic training on compliance with the Act, and
said persons are to complete said training on an annual basis; and

WHEREAS, the Board of Park Commissioners of the Park District hereby
finds and declares that it is in best interests of the Park District to designate such persons;

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF PARK COMMISSIONERS OF

THE PARK DISTRICT, COUNTY, ILLINOIS, AS FOLLOWS:
SECTION ONE: , . , and are
hereby designated to receive training on compliance with the Open Meetings Act officers for the
Park District.

SECTION TWO: All policies and resolutions of the Park District which conflict with the
provisions of this resolution shall be and are hereby repealed to the extent of such conflict.

S 0 EE: This resolution shall be in full force and effect from and after its
passage and approval in the manner provided by law.

PASSED THIS day of ,20__
AYES:
NAYS:
ABSENT:
APPROVED THIS | day of ;20
ATTEST:

President, Board of Park Commissioners Secretary, Board of Park Commissioners
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Sample Resolution Designating FOIA Officer(s)

RESOLUTION NO. _
RESOLUTION DESIGNATING FREEDOM OF INFORMATION OFFICERS

WHEREAS the Freedom of Information Act (5 ILCS 140/3.5) requires a public
body to designate one or more Freedom of Information officer or officers; and

WHEREAS, the Board of Park Commissioners of the Park District
hereby finds and dedares that it is in best interests of the Park District to designate
Freedom of Information officers as set forth herein below;

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF PARK COMMISSIONERS
OF PARK DISTRICT, _ COUNTY, ILLINOIS, AS FOLLOWS:

SECTION ONE:

are hereby designated Freedom
of Information officers for the Park District. The names, titles and contact
information for the FOIA Officer(s) shall be posted on District’s website and the District
administrative office. '

SECTION TWO: All policies and resolutions of the Park District that conflict with
the provisions of this resolution shall be and are hereby repealed to the extent of such
conflict.

SECTION THREE: This resolution shall be in full force and effect from and after
its passage and approval in the manner provided by law.

PASSED THIS _____day of , 20
AYES:
NAYS:
ABSENT:
APPROVED THIS ___day of , 20
ATTEST:

President, Board of Park Commissioners Secretary, Board of Park Commissioners
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Sample FOIA Request Response
FOIA REQUEST RESPONSE

The request of dated
[

[ JAPPROVED -or- [ ]APPROVED IN PART
The following records are available at
[ 1 for Inspection -or- [ ] for pick up upon payment of copying fees of §
have been provided by email:

[first 50 pages of request are free, copying fee for subsequent pages not to exceed $.15 per
black and white 8-1/2" x 11" or 8-1/2" x 14" coples]

[ ]1PDENIED/DENIED IN PART [IF PARTIAL, LIST RECORDS DENIED]:

REASON FOR DENIAL:
[ ] Records are exempt under Section 7 ___ of the Act for the following reason:

[ 1 Request is unduly burdensome and compliance will burden the operations of the
public body. The request is unduly burdensome because:
. and will burden operations of the public

body as follows:

You were given an opportunity to confer with the public body in an attempt to reduce
the request to manageable proportions on . Choose one:
[ ] You did not respond.
[ ] The conference did not resuit in a reduction of the request to manageable
proportions.
[ -] Other:

[specify]

YOU HAVE A RIGHT TO APPEAL A DENIAL IN WRITING TO: Public Access Counselor,
Ilinois Attorney General's Office, 500 S. Second Street, Springfield, IL 62705;
telephone: 217-558-0486; E-mail: publi ss@atg.state.il.us. Commercial
requesters may only file a request for review with the Public Access Counselor for
the limited purpose of reviewing whether your request was properly determined to
be for a commercial purpose. 5 ILCS 140/9.59b).

Pursuant to 5 ILCS 140/11 any person denied access to inspect or copy any public
record by the public body may file suit in circuit court for injunctive or declaratory
relief.

If you choose to file a Request for Review with the PAC, you must do so within 60
-calendar days of the date of this denial letter. 5 ILCS 140/9.5(a). Please note that
you must inciude a copy of your original FOIA request and this denial letter when
filing a Request for Review with the PAC,
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[ JNO SUCH RECORDS EXIST

[ 1 RESPONSE TO REQUEST IS DELAYED/DELAYED IN PART FOR NOT MORE THAN 5
ADDITIONAL WORKING DAYS

[for commercial requests the additional reasonable time to respond is |
IF DELAY IS PARTIAL, LIST RECORDS DELAYED:

[check all applicable]:
( ) the requested records are stored in whole or in part at other locations than the
office having charge of the requested records.
{ ) the request requires the collection of a substantial number of specified records;
() the request is couched in categorical terms and requires an extensive search for the
records responsive 10 it.
( ) the requested records have not been located in the course of routine search and
additional efforts are being made to locate them.
() the requested records require examination and evaluation by personnel havlng the
necessary competence and discretion to determine if they are exempt from disclosure
under Section 7 of the Act or should be revealed only with appropriate deletions.
( ) the request for records cannot be complied with within the time limits prescribed
without unduly burdening or interfering with the operations of the public body;
{ ) there is a need for consultation, which shall be conducted with all practicable speed,
with another public body or among two or more components of the public body having a
substantial interest In the determination or In the subject matter of the request.

[ 1 RESPONSE IS DETERMINED TO BE FROM A RECURRENT REQUESTOR (to be
provided in 5 business days)

Within 21 business days of the date of your request, you will be provided with: (1) an estimate
of the time required to provide the pubic records requested and an estimate of the fees to be
charged, which you will be required to pay in full before copying the documents, (2) a denial
pursuant to one of the applicable exemptions under FOIA, (3) notification that your request is
unduly burdensome and extend an opportunity to you to attempt to reduce the request to
manageable proportions, or (4) the records will be provided.

Records were: Sent/Faxed/Emailed [choose one] to requester on , 20
By:

FOIA Officer

Date Request Recéived:
Format in which Response is Requested:

Response Due: [make notation of that date on the written request]

File No. ____ [include in file the original request, a copy of the response, a record
of written communications with the requester and a copy of other communications]

Response Date: [must be within 5 working days of receipt of the request,

except must be within 21 days for a commercial request]
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Sample Public Records Certification

CERTIFICATION
STATE OF ILLINOIS )
) SS.
COUNTY OF ____ )
1, the undersigned, do hereby certify that 1 am the duly qualified and acting [title]
of the Park District, __ County, Ifiinois (the "District™), and as such

official I am the keeper of the records and files of the District.

1 further certify that the forégoing constitutes a full, true and complete copy of:
' [name of document]

as contained in the files of the Park District.
IN WITNESS WHEREOF I hereunto affix my official signature at , lllinois, this
___day of 20__.
(Signature)
(SEAL)
(Title)
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W-2 Form Redaction Exemptions

W-2 Form Exempt/Not Exempt Basis for Exemption -
Cite in FOIA Response

a — Employee’s Soc. Sec. No. Exempt Private information
§7(1)(b); 82(c)5);

b — Employer ID (EIN) Not Exempt None

¢ — Employer’s name, address and ZIP | Not Exempt None

Code _

d — Control number Exempt This refers to the

employee’s identification
number and therefore is
exempt under §7(1)(b),

§2(c)(3).

e — Employee’s name, address and ZIP
Code

Name not exempt;
address and ZIP are
exempt

Employee’s address is
private Information under
§7(1)(b); 82(c-5)

1 — Wages, tips & other comp.

Not Exempt

None

2 — Federal tax withheld

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5)

3 - Socdlal Security wages

Not Exempt

None

4 — Social Security tax withheld

Not Exempt

None

5 — Medicare wages & tips

Not Exempt

Nong

6 — Medicare tax withheld

Not Exempt

None

7 — Sodial Security tips

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5)

8 — Allocated tips

Exempt

Personal financial
information is private
information 87(1)(b); §2(c-
5)

9 — Advance EIC payment

Exempt

Personal financial
information is private
Information §7(1)(b); §2(c-
5)

10 — Dependent care benefits

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5);

11 ~ Nonqualified plans

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5)
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W-2 Form

Exempt/Not Exempt

Basis for Exemption -
Clte in FOJIA Response

12 - Code

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5)

13 - Statutory employee; retirement
plan; third-party sick pay

Exempt

Personal financial
Information is private
information §7(1)(b); §2(c-
5)

14 — Retirement

Exempt

Personal financial
information is private
information §7(1)(b); §2(c-
5

15 — State Empioyer's state ID

Not Exempt

None

16 — State wages, tips, etc.

Not Exempt

None

17 — State income tax

Not Exempt

Personal financial
information is private
information-§7(1)(b); §2(c-
5

18 — Local wages, tips, etc.

Not Exempt

None

19 — Local income tax

Exempt

Personal financial

| information s private

information §7(1)(b); §2(c-
5)

20 — Locality name

Not Exempt

None
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Binding Opinions Issued by The Public Access Counselor

PUBLIC ACCESS OPINION 10-001 (Request for Review 2010 PAC 5688) (March 29, 2010)
FREEDOM OF INFORMATION ACT: Duty of Public Body to Furnish Copies — The opinion stated
that a public body does not compiy with FOIA by providing a copy machine during limited hours
and advising requestors they must make their own copies. This public body had no full-time
staff members,

PUBLIC ACCESS OPINION 10-002 (Request for Review 2010 PAC 5745) (April 27, 2010)
‘FREEDOM OF INFORMATION ACT: No Authority for Public Body to Charge for Copies for Its
Files — The opinion stated that the public body could not charge the requestor for the un-
redacted copy of the response it is required to maintain under FOIA.

PUBLIC ACCESS OPINION 10-003 (Request for Review 2010 PAC 8890, 9217) (October
22, 2010)

FREEDOM OF INFORMATION ACT: Autopsy Reports + The opinion stated that all information
from an autopsy report except post-mortem photographs must be disclosed.

PUBLIC ACCESS OPINION 10-004 (Request for Review 2010 PAC 10658) (December 29,
2010) ,

FREEDOM OF INFORMATION ACT: Settlement Agreements — The opinion stated that a
settlement agreement obtained by and in the custody of the public body’s insurance company
(IRMA) was a public record of the public body and must be disclosed, subject to redactions of
material exempt under FOIA.

PUBLIC ACCESS OPINION 11-001 (Request for Review 2010 PAC 10242) (February 18,
2011) _
FREEDOM OF INFORMATION ACT: Section 2.15 of FOIA Requires Disclosure of Arrest Reports.

PUBLIC ACCESS OPINION 11-002 (Request for Review 2010 PAC 11568) (February 25,
2011) ‘

FREEDOM OF INFORMATION ACT: FOIA request for the current sum of the number of sworn
officers assigned to each police district was denied under Sec. 7(1)(v) of FOIA, in that it couid
undermine the effectiveness of the City’s security measures of the safety of the personnel who
implemented them, and would be a clear and present danger to the health and safety of the
community. The Attorney General found that the public body had failed to demonstrate how
the disclosure of the information requested could reasonably be expected to jeopardize the
effectiveness of any security measures or the safety of personnel who implemented them, and
the Information must be disclosed.
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PUBLIC ACCESS OPINION 11-003 (Request for Review — 2011 PAC 12170) (April 1, 2011)
FREEDOM OF INFORMATION ACT: A subsequent FOIA request cannot be deemed “unduly
burdensome” uniess the public body has either previously disclosed the requested materials or
properly denied the request.

PUBLIC ACCESS OPINION 11-004 (Request for Review 2011 PAC 12406) (April 15, 2011)
FREEDOM OF INFORMATION ACT: Under Section 2.20 of FOIA, settiement agreements entered
into by an Intergovernmental risk management association or self-insurance pool on behalf of a
public body are subject to disclosure. Section 7(1)(s) does not exempt from disclosure the
amount of funds expended to settle a claim.

PUBLIC ACCESS OPINION 11-005 (Request for Review 2011 PAC 11946) (April 18, 2011)
FREEDOM OF INFORMATION ACT: Section 7(1)(s) Exemption—Nerve Conduction Velocity Test
results obtained with respect to workers’ compensation claims are not exempt from disclosure.

PUBLIC ACCESS OPINION 11-006 (Request for Review 2011 PAC 15916) (November 15,
2011) FREEDOM OF INFORMATION ACT: Electronic records relating to the transaction of public
business are “public records” subject to disclosure under section 2(c) of FOIA, notwithstanding
that they are generated on public officials’ private equipment and/or maintained on personal
electronic accounts.
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About the Illinois Association of Park Districts
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recreation have on communities; and meeting the problem of decreasing open space in Illinais.
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